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MILK  IN  OREGON-WASHINGTON 
MARKETING  AREA 

Decision  on  Proposed  Marketing 
Agreement  and  Order 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.) 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900),  a  public  hear¬ 
ing  was  held  at  Portland,  Oreg.,  on  De¬ 
cember  3-7,  1968,  pursuant  to  notice 
thereof  issued  on  November  12,  1968  (33 
F.R.  16588),  upon  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  milk  in  the  Oregon-Wash- 
ington  marketing  area. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Regu¬ 
latory  Programs,  on  July  30, 1969  (34  F.R. 
12744;  F.R.  Doc.  69-9092)  filed  with -the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  opportunity  to  file 
written  exceptions  thereto. 

The  material  issues,  findings  and  con¬ 
clusions,  rulings  and  general  findings  of 
the  recommended  decision  (34  F.R. 
12744;  F.R.  Doc.  69-9092)  are  hereby 
approved  and  adopted  and  are  set  forth 
in  full  herein  subject  to  the  following 
modifications: 

1.  Under  Issue  No.  1,  Character  of 
the  commerce”,  the  third  paragraph  is 
revised. 

2.  Under  Issue  No.  2,  “The  structure  of 
the  market  and  the  need  for  an  order”, 
the  14th  paragraph  is  revised. 

3.  Under  Issue  No.  3(a)(1),  “Market¬ 
ing  area”,  following  the  50th  paragraph 
two  paragraphs  are  added. 

4.  Under  Issue  No.  3(a)  following  the 
heading  “Pool  plant  definitions,”  a  para¬ 
graph  is  added  following  the  15th 
paragraph. 

5.  Under  Issue  No.  3(a)  following  the 
heading  “Producer,  diverted  milk  and 
producer  milk  definitions”,  following  the 
sixth  paragraph  a  paragraph  is  added. 

6.  Under  Issue  No.  3(a)  following  the 
heading  “Producer-handler  definition”, 
the  first  paragraph  is  revised,  the  15th, 
16th,  and  17th  paragraphs  are  deleted 
and  four  paragraphs  are  substituted 
thereat. 

7.  Under  Issue  No.  3(b)  following  the 
heading,  “Fluid  milk  product”,  the  sec¬ 
ond  paragraph  is  revised. 

8.  Under  Issue  No.  3(b)  following  the 
heading  “Classification  of  milk”,  the 
third,  fourth,  18th,  23d  and  31st  para¬ 
graphs  are  revised,  five  additional 
paragraphs  are  added  following  the  23d 
paragraph,  one  additional  paragraph  is 
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added  following  the  31st  paragraph  and 
the  37th  paragraph  is  deleted. 

9.  Under  Issue  No.  3(b)  following  the 
heading,  “Allocation”,  the  ninth  para¬ 
graph  is  revised. 

10.  Under  Issue  No.  3(C) ,  “class  prices”, 
a  paragraph  is  added  following  the  last 
paragraph  thereof. 

11.  Under  Issue  No.  3(c)  following  the 
heading,  “Butterfat  differentials”,  the 
fourth  and  fifth  paragraphs  are  revised. 

12.  Under  Issue  No.  3(c)  following  the 
heading  “Location  differentials”,  the 
third  paragraph  is  deleted  and  eight 
paragraphs  are  substituted  thereat.  The 
seventh  paragraph  is  deleted  and  the 
sixth  and  ninth  paragraphs  are  revised. 

13.  Under  Issue  No.  3(d)  following 
the  heading,  “Base  and  excess  plan”, 
the  fourth  and  27th  paragraphs  are  re¬ 
vised  and  three  paragraphs  are  added 
following  the  27th  paragraph. 

14.  Under  Issue  No.  3(d)  following  the 
heading  “Payments  for  milk”,  a  para¬ 
graph  is  added  following  the  second 
paragraph. 

The  material  issues  of  record  relate  to : 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  marketing 
area  is  in  the  current  of  interstate  com¬ 
merce,  or  directly  burdens,  obstructs,  or 
affects  interstate  commerce  in  milk  or 
its  products; 

2.  Whether  marketing  conditions  show 
the  need  for  the  issuance  of  a  milk  mar¬ 
keting  agreement  or  order  which  will 
tend  to  effectuate  the  policy  of  the  Act; 
and 

3.  If  an  order  is  issued  what  its  pro¬ 
visions  should  be  with  respect  to: 

»  a )  The  scope  of  regulation; 

( b )  The  classification  and  allocation  of 
milk; 

(c)  The  determination  and  level  of 
class  prices; 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(e)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof : 

1.  Character  of  commerce.  The  han¬ 
dling  of  milk  in  the  proposed  marketing 
area  is  in  the  current  of  interstate  com¬ 
merce  and  directly  burdens,  obstructs, 
and  affects  interstate  commerce  In  milk 
and  its  products. 

The  marketing  area  specified  in  the 
proposed  order  and  designated  as  “the 
Oregon-Washington  marketing  area”  in¬ 
cludes  all  the  territory  within  35  con¬ 
tiguous  counties  and  portions  of  two 
others.  Twenty-six  of  these  counties  are 
in  Oregon  and  the  remainder  are  in 
Washington. 

Of  the  1,045  producers  participating 
in  the  Oregon  quota  plant,  865  reside 
in  Oregon,  174  reside  in  Washington, 
and  six  reside  in  California.  Approxi¬ 
mately  200  additional  dairy  farmers 
might  become  producers  under  the  order. 
Most  of  these  reside  in  Washington. 


There  is  a  possibility  that  some  Idaho 
dairy  farmers  also  might  become  pro¬ 
ducers  under  the  order. 

Milk  of  many  of  these  producers  moves 
in  interstate  commerce  from  farm  to 
plant  of  receipt.  The  milk  of  the  six  Cali¬ 
fornia  producers  is  received  and  proc¬ 
essed  at  a  plant  located  in  Klamath  Falls, 
Oreg.  Many  of  the  Washington  pro¬ 
ducers  ship  their  milk  to  plants  located 
in  Oregon  mainly  In  and  around  the 
city  of  Portland.  Milk  of  Oregon  pro¬ 
ducers  is  regularly  received  by  plants 
located  in  the  State  of  Washington. 

During  the  season  of  short  production 
and  to  a  lesser  extent  throughout  the 
entire  year,  milk  is  received  from  sources 
in  Idaho  at  plants  located  in  both  Ore¬ 
gon  and  Washington  which  would  be  reg¬ 
ulated  under  the  order. 

Approximately  68  million  pounds  of 
milk  per  month  were  priced  and  pooled 
under  the  Oregon  Milk  Audit  and  Stabili¬ 
zation  Law  during  the  period  January- 
October  1968.  Of  this  amount,  approxi¬ 
mately  18  percent  originated  on  farms 
located  outside  the  State  of  Oregon,  pri¬ 
marily  in  the  State  of  Washington. 

During  the  same  period  an  average  of 
about  7  million  additional  pounds  of 
milk  per  month  were  received  from  out  of 
State  sources  by  plants  in  Oregon.  This 
milk  was  not  priced  or  pooled  under  the 
Oregon  statute. 

Substantial  quantities  of  fluid  milk 
products  processed  and  packaged  in  Ore¬ 
gon  plants  are  distributed  on  routes  in 
the  State  of  Washington  on  a  regular 
basis.  Likewise,  milk  processed  and  pack¬ 
aged  in  Washington  is  regularly  distrib¬ 
uted  on  routes  in  those  portions  of  Ore¬ 
gon  within  the  area  to  be  regulated. 

At  least  one  Oregon  plant  to  be  reg¬ 
ulated  regularly  distributes  fluid  milk 
in  California,  and  a  California  plant  has 
regular  route  disposition  in  southern 
Oregon  within  the  defined  marketing 
area. 

There  Is  a  plant  at  Moses  Lake,  Wash.. 
which,  although  it  is  located  outside  the 
boundaries  of  the  proposed  marketing 
area,  has  route  disposition  within  the 
marketing  area.  This  plant  ships  sub¬ 
stantial  quantities  of  milk  to  Alaska  on 
a  regular  basis. 

In  addition  to  the  regular  and  sub¬ 
stantial  flow  of  fluid  milk  across  State 
lines  in  both  bulk  and  packaged  form 
by  plants  to  be  regulated,  there  is  a 
regular  movement  of  manufactured  dairy 
products.  Much  of  the  reserve  supply  of 
the  proposed  Oregon-Washington  mar¬ 
ket  is  manufactured  into  such  products 
as  butter,  nonfat  dry  milk  and  cheese. 
These  products  are  produced  for  sale  on 
the  national  market  where  they  compete 
with  similar  products  produced  through¬ 
out  the  United  States. 

2.  The  structure  of  the  market  and 
the  need  for  an  order.  There  are  seven 
dairy  farmers’  organizations  seeking  Fed¬ 
eral  order  regulation  for  the  Oregon- 
Washington  marketing  area. 

The  Mayflower  Farms,  Inc.,  a  coopera¬ 
tive  association  of  dairy  farmers,  is  the 
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largest  single  supplier  of  Grade  A  milk 
to  handlers  on  the  Oregon-Washington 
market.  Its  430  Grade  A  producer  mem¬ 
bers  represent  about  40  percent  of  the 
approximately  1,100  Grade  A  producers 
presently  regulated  under  the  Oregon 
law  (excluding  producer-distributors) . 
Milk  of  these  Grade  A  producer-members 
is  pooled  and  priced  under  the  Oregon 
State  order. 

Three  hundred  of  these  member  pro¬ 
ducers  are  located  in  Oregon  and  the  re¬ 
maining  130  reside  in  Washington,  gen¬ 
erally  within  the  confines  of  the  market¬ 
ing  area. 

The  association  membership  also  in¬ 
cludes  400  dairy  farmers  engaged  in  the 
production  of  manufacturing  grade  milk 
and  170  who  supply  manufacturing 
plants  with  farm-separated  cream. 

The  association  operates  fluid  milk 
plants  located  at  Portland,  Astoria,  Coos 
Bay,  Medford,  and  Hermiston,  Oreg., 
and  at  Yakima,  Wash.,  all  within  the 
marketing  area. 

For  the  12-month  period  of  November 
1967  through  October  1968,  this  asso¬ 
ciation  marketed  280  million  pounds  of 
Grade  A  milk  (23.3  million  pounds, 
monthly) .  About  55  percent  was  disposed 
of  as  fluid  milk  products,  12  percent  as 
cottage  cheese,  ice  cream  and  related 
products  and  the  remaining  33  percent 
was  manufactured  into  Cheddar  cheese, 
butter,  and  nonfat  dry  milk. 

The  association  receives  Grade  A  milk 
in  bulk  at  its  six  plants  and.  in  addition, 
delivers  to  three  State  institutions  and 
16  distributing  plants  located  throughout 
the  Oregon-Washington  marketing  area. 

The  Tillamook  County  Creamery  As¬ 
sociation  located  at  Tillamook,  Oreg., 
represents  320  dairy  farmers,  130  of 
whom  are  engaged  in  the  production  of 
Grade  A  milk  and  190  of  whom  produce 
manufacturing  grade  milk.  Its  plant  sup¬ 
plies  Grade  A  fluid  milk  to  processing 
plants  in  Portland  and  is  engaged  in  the 
distribution  of  Grade  A  fluid  milk  and 
milk  products  obtained  in  consumer 
packages  from  Portland  plants.  It  does 
no  bottling  of  its  own.  Excess  Grade  A 
milk  and  manufacturing  grade  milk  are 
manufactured  at  the  association's  plant 
into  Cheddar  cheese  and  butter. 

The  Farmers  Cooperative  Creamery  at 
McMinnville,  Oreg.,  is  a  cooperative  as¬ 
sociation  of  dairy  framers,  116  of  whom 
are  engaged  in  the  production  of  Grade 
A  milk  and  366  engaged  in  the  production 
of  manufacturing  grade  milk  or  farm- 
separated  cream.  This  plant  does  not 
bottle  but  distributes  Grade  A  fluid  milk 
products  and  ice  cream  packaged  by 
other  handlers  whose  plants  are  located 
at  Eugene  and  McMinnville,  Oreg. 

Tire  association  supplies  bulk  Grade  A 
milk  to  distributing  plants  located  in 
Portland  and  In  other  cities  located 
throughout  the  Willamette  River  valley 
area. 

The  association’s  plant  at  McMinn¬ 
ville  also  provides  an  outlet  for  excess 
Grade  A  milk  not  needed  for  bottling 
use  by  other  milk  processors  in  the  mar¬ 
ket.  Excess  -Grade  A  milk  and  milk  of 
manufacturing  grade  are  processed  at 
this  plant  Into  butter,  nonfat  dry  milk, 


dry  whole  milk,  dry  ice  cream  mix,  and 
ice  milk  mix. 

The  Eugene  Farmers  Creamery  is  a 
cooperative  association  of  dairy  farmei's 
of  whom  72  are  engaged  in  Grade  A  milk 
production  and  100  engaged  in  the  pro¬ 
duction  of  manufacturing  grade  milk. 
The  association  processes  and  distributes 
Grade  A  fluid  milk  products  at  its  plant 
in  Eugene,  Oreg.  In  addition,  it  supplies 
bulk  Grade  A  milk  to  milk  distributing 
plants  located  in  Eugene,  Springfield, 
Bend,  and  Redmond,  Oreg. 

This  cooperative’s  plant  supplies  the 
packaged  fluid  milk  and  ice  cream  needs 
of  the  Farmers  Cooperative  Creamery  at 
McMinnville  and  also  delivers  to  the  Mc¬ 
Minnville  plant  its  excess  Grade  A  and 
manufacturing  grade  skim  milk. 

Since  the  hearing  was  held,  the  Mount 
Angel  Cooperative  Creamery,  Mount 
Angel,  Oreg.,  one  of  the  proponents  of 
the  order  has  ceased  operations.  Most  of 
the  29  Grade  A  producer-patrons  of  this 
organization  are  still  supplying  milk  to 
the  Portland  market. 

The  remaining  two  proponent  associa¬ 
tions  of  dairy  farmers,  the  Poi*tland  In¬ 
dependent  Milk  Producers  Association, 
Portland,  Oreg.,  and  the  Southern  Ore¬ 
gon  Farm  Tanks,  Grants  Pass,  Oreg.,  are 
nonprocessing  associations  of  dah-y 
fanners  representing  48  and  eight  Grade 
A  milk  producers,  respectively.  The  for¬ 
mer  association  is  also  the  marketing 
agent  for  the  Oregon  Guernsey  Milk 
Producers  Association  which  has  as 
members  11  dairy  farmers  engaged  in 
the  production  of  Grade  A  milk.  Milk 
from  producer  members  of  these  associ¬ 
ations  is  delivered  to  distributing  plants 
in  the  market,  a  number  of  which  are 
located  in  Portland.  Excess  Grade  A  not 
utilized  by  such  distributors  is  divei-ted 
to  the  Farmers  Cooperative  Creamery  at 
McMinnville. 

The  seven  proponent  associations  mar¬ 
ket  approximately  75  percent  of  all  the 
Grade  A  milk  received  at  plants  regu¬ 
lated  under  the  State  of  Oregon  milk 
marketing  program.  They  also  have 
placed  under  the  Oregon  regulation 
the  Grade  A  milk  of  member  producers 
that  is  produced  and  marketed  in 
Washington. 

Thei’e  are  about  70  bottling  plants  in 
the  area  which  receive  milk  from  pro¬ 
ducers  or  cooperative  associations.  In 
addition,  there  are  a  lai-ge  number  of 
persons  opeiating  plants  who  are  clas¬ 
sified  by  the  State  of  Oregon  as  pro¬ 
ducer-handlers  and  who  also  distribute 
milk  in  the  area.  The  distribution  of  the 
individual  producer-handlers  varies  from 
a  few  thousand  pounds  to  as  much  as  a 
million  pounds  of  milk  per  month. 

There  is  general  agreement  among 
producer  interests  in  the  market  that 
marketing  conditions  in  the  area  are 
such  that  an  overall  system  of  classifica¬ 
tion  and  pricing  of  milk  should  be 
adopted  to  restore  stability  and  that  for 
such  a  system  to  be  effective  it  must  be 
created  under  Federal  authority. 

As  already  noted,  the  State  of  Oregon 
presently  administers  a  milk  order  pro¬ 
gram  with  purposes  similar  to  those 
which  the  proponents  seek  in  a  Federal 
milk  marketing  order. 


The  State,  however,  may  not  enforce 
minimum  prices  with  respect  to  milk  pro¬ 
duced  outside  Oregon.  The  Oregon  milk 
marketing  program’s  full  effectiveness 
in  recent  years  has  been  curtailed  be¬ 
cause  of  the  inability  of  enforcement 
with  respect  to  milk  produced  outside 
Oregon.  Recognizing  this  fact,  the  Milk 
Audit  and  Stabilization  Division  of  the 
Oregon  Department  of  Agriculture  sup¬ 
ported  the  proponent  cooperatives  in 
seeking  Federal  regulation. 

As  noted  earlier,  there  is  substantial 
interchange  of  milk  between  the  States 
of  Oregon  and  Washington.  Also,  certain 
handlers  on  the  Oregon-Washington 
mai-ket  obtain  supplemental  supplies  of 
Grade  A  milk  from  farms  located  in 
Idaho. 

The  distributing  handlei’s  doing  a 
major  portion  of  their  business  in  the 
Oregon-Washington  market  and  receiv¬ 
ing  all  their  milk  from  sources  not  regu¬ 
lated  by  the  State  of  Oregon  are  the 
Arden  Farms  and  Foremost  Foods  plants 
located  at  Portland,  Oreg.,  and  the 
Standard  Dairy  with  plants  located  at 
Portland,  Oreg.,  and  Longview,  Wash. 
The  Alpenrose  Dairy,  Portland,  Oreg., 
and  the  Sunshine  Daix-y,  McMinnville, 
Oreg.,  receive  a  portion  of  their  total 
Grade  A  milk  supply  from  unregulated 
sources. 

The  prices  paid  by  uni’egulated  dis- 
tributors  for  Grade  A  milk  are  not 
directly  related  to  its  use.  While  certain 
handlers  on  the  Oregon-Washington 
market  obtain  milk  from  Washington 
and  Idaho  for  fluid  use  at  prices  less  than 
the  Class  I  price  established  by  the  State 
of  Oregon,  others,  including  the  pro¬ 
ponent  associations,  pay  classified  prices 
for  their  milk.  Thus,  the  actual  cost  of 
Class  I  milk  to  the  unregulated  handlers 
is  often  substantially  below  the  Class  I 
price  paid  by  handlers  regulated  under 
the  State  order  with  whom  they  compete 
and  reflects  the  particular  bargaining 
position  of  the  individual  producers  or 
groups  of  producers  from  whom  they 
buy.  Such  unregulated  handlers  pay 
their  farmers  prices  which  are  only 
slightly  higher  than  the  uniform  prices 
paid  by  closely  competing  handlers  who 
are  regulated  under  the  State  order.  In¬ 
evitably,  a  heterogeneous  cost  structure 
results,  leading  to  price  cutting  and  other 
disordei-ly  marketing  conditions  at  the 
expense  of  the  dairy  farmers  regulai’ly 
associated  with  the  market. 

Milk  not  regulated  under  Oregon 
statute  which  is  purchased  by  these  and 
other  unregulated  handlers  doing  busi¬ 
ness  mainly  in  the  Washington  segment 
of  the  proposed  market  consequently  is 
not  purchased  under  a  classified  price 
plan  designed  to  insure  uniform  pricing 
for  all  persons  similarly  situated. 

A  representative  for  one  of  the  un¬ 
regulated  handlers  located  at  Portland, 
Oreg.,  which  does  substantial  business 
in  the  Oregon-Washington  market, 
stated  that  for  October  1968  the  plant 
pay-price  to  three  of  its  Washington 
resident  producers,  supplying  1.9  million 
pounds  of  Grade  A  milk  for  the  month, 
was  $5.41  per  hundredweight  (3.5  test) . 
The  prices  (f.o.b.  plant)  are  negotiated, 
determined  on  the  basis  of  the  prevailing 
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competition  among  handlers  for  supply. 

The  average  price  of  all  milk  pooled 
under  the  Oregon  order  for  October  1968 
was  $5.45  and  the  Class  I  price  was  $6.10 
per  hundredweight  for  milk  of  the  same 
butterfat  test. 

The  Chief  of  the  Milk  Stabilization 
Division  of  the  Oregon  State  Department 
of  Agriculture,  in  his  analysis  of  mar¬ 
keting  problems  in  the  area,  testified 
that  certain  unregulated  handlers  on 
the  Oregon- Washington  market  are  able 
to  purchase  Class  I  milk  at  a  price  gen¬ 
erally  about  1  cent  per  quart  (approxi¬ 
mately  46.5  cents  per  hundredweight) 
less  than  the  Oregon  pool  Class  I  price. 

This  witness  pointed  out  that  only 
handlers  with  a  very  high  Class  I  utili¬ 
zation  ratio  can  completely  supply  their 
plants  with  out-of-State  nonpool  milk. 
With  respect  to  a  plant  handler  having 
a  high  percentage  of  Grade  A  milk  util¬ 
ized  in  the  manufacturing  use  category, 
his  blend  price  would  be  lower  if  all  such 
receipts  were  pooled  under  the  Oregon 
order.  This  is  because,  under  the  Oregon 
Milk  Stabilization  regulation,  an  Oregon 
handler  who  uses  both  Oregon  pool  milk 
and  nonpool  milk  must  purchase  his  pool 
milk  in  proportion  to  his  total  plant 
utilization.  This  basis  of  allocating  pool 
and  nonpool  receipts  of  a  handler  under 
the  Oregon  statute  for  classification  pur¬ 
poses  is  commonly  referred  to  as  the 
“equal  allocation”  regulation. 

Several  witnesses  referred  to  a  study 
of  marketings  in  the  area  of  milk  not 
pooled  under  the  Oregon  statute,  made 
public  by  the  Division  of  Milk  Audit  and 
Stabilization  of  the  Oregon  Department 
of  Agriculture.  According  to  this  report, 
unregulated  handlers  competing  with 
Oregon  handlers  have  a  buying  advan¬ 
tage  of  as  much  as  50  to  60  cents  per 
hundredweight  on  Class  I  milk.  Such 
witnesses  also  contended  that  a  Federal 
milk  marketing  agreement  or  order, 
therefore,  is  needed  as  the  only  means  of 
assuring  stable  marketing  conditions  for 
dairy  farmers,  handlers,  arid  the  con¬ 
suming  public  throughout  the  defined 
marketing  area. 

In  view  of  the  above  circumstances, 
adoption  of  a  marketing  agreement  or 
order  for  the  Oregon-Washington  mar¬ 
keting  area  will  contribute  to  the  im¬ 
provement  of  marketing  conditions  and 
will  tend  to  effectuate  the  declared  policy 
of  the  Act.  Price  stability  and  orderly 
marketing  throughout  the  entire  Oregon- 
W'  thington  marketing  area  depend  upon 
the  adoption  of  a  classified  pricing  plan 
based  upon  audited  utilization  of  all 
Grade  A  milk  purchased  by  handlers 
from  producers  and  an  equitable  division 
among  all  such  producers  of  the  proceeds 
from  the  sale  of  their  milk.  This  is  the 
principal  purpose  of  a  Federal  order. 

In  addition,  the  procedures  required 
by  the  Act  would  afford  all  interested 
persons  opportunity  to  take  part  in  de¬ 
termining,  through  public  hearing,  what 
the  various  provisions  of  the  order  should 
be  to  insure  the  orderly  marketing  of 
milk  on  a  continuing  basis. 

3.  Order  provisions — (a)  Scope  of  reg¬ 
ulation.  It  is  necessary  to  designate 
clearly  what  milk  and  which  persons 


would  be  subject  to  the  various  provi¬ 
sions  of  the  order.  This  is  accomplished 
by  providing  specific  definitions  to  de¬ 
scribe  the  marketing  area  involved,  and 
to  specify  the  persons,  plants  and  milk 
products  to  which  the  applicable  provi¬ 
sions  of  the  order  relate. 

(1)  Marketing  area.  The  Oregon- 
Washington  marketing  area  should  in¬ 
clude  all  the  territory  geographically 
within  the  26  Oregon  counties,  nine 
Washington  counties  and  those  portions 
of  Lewis  and  Pacific  Counties,  Wash., 
listed  below: 

Oregon  Counties 


Benton. 

Lane. 

Clackamas. 

Lincoln. 

Clatsop. 

Linn. 

Columbia. 

Marion. 

Coos. 

Morrow. 

Deschutes. 

Multnomah. 

Douglas. 

Polk. 

Gilliam. 

Sherman. 

Hood  River. 

Tillamook. 

Jackson. 

Umatilla. 

Jefferson. 

Wasco. 

Josephine. 

Washington. 

Klamath. 

Yamhill. 

Washington 

Counties 

Benton. 

Skamania. 

Clark. 

Wahkiakum. 

Cowlitz. 

Walla  Walla. 

Franklin. 

Yakima. 

Klickitat. 

In  Lewis  County,  t'  -j  town  of  Vader.  In 
Pacific  County,  that  portion  not  included 
in  the  defined  area  of  Order  125  (Puget 
Sound,  Wash.) . 

Further,  the  marketing  area  should  in¬ 
clude  all  piers,  docks,  and  wharves  con¬ 
nected  therewith  and  all  territory  that 
now,  or  in  the  future,  is  occupied  by  Gov¬ 
ernment  (municipal,  State,  or  Federal) 
reservations,  installations,  institutions, 
or  other  similar  establishments,  if  any 
part  of  such  territory  is  within  the  desig¬ 
nated  geographical  rimits  of  the  market¬ 
ing  area. 

The  northern  sector  of  the  marketing 
area  is  bisected  by  the  Columbia  River 
which,  for  the  most  part,  marks  the 
boundary  between  Oregor  and  Washing¬ 
ton.  This  sector  of  the  marketing  area 
includes  the  tier  of  Washington  and 
Oregon  counties  adjacent  to  the  north 
and  south  shores  of  the  river,  respec¬ 
tively,  and  extends  from  the  Pacific 
Ocean  to  and  including  the  counties  of 
Walla  Walla  and  Umatilla  in  eastern 
Washington  and  Oregon,  respectively. 

Oregon  is  divided  into  two  dissimilar 


Portland,  Oreg.,  the  largest  population 
center  in  the  marketing  area  (372,676 
persons),1  is  situated  at  the  confluence 
of  the  Columbia  and  the  Willamette 
rivers.  The  entire  valley  area  lying  be¬ 
tween  the  Cascade  and  coastal  range  of 
mountains,  the  northern  part  of  which 
consists  of  the  Willamette  River  Basin, 
is  an  area  of  intensive  farming,  including 
dairy  fanning.  Most  of  the  principal  pop¬ 
ulation  centers  of  the  State  are  located 
in  this  region,  ranging  geographically 
from  Portland  on  the  north  through 
Salem,  Corvallis,  Albany,  Eugene,  Rose- 
burg,  Grants  Pass,  Medford,  and  Klam¬ 
ath  Falls  at  the  southern  extremity  of 
the  State. 

Located  in  the  coastal  area  of  the  mar¬ 
keting  area,  north  to  south,  are  the  cities 
of  Astoria,  Tillamook,  Newport,  North 
Bend,  Coos  Bay,  and  Bandon. 

The  Oregon-Washington  marketing 
area  is  continguous  to  the  Puget  Sound 
Federal  order  market  on  the  northwest 
and  has  the  Inland  Empire  Federal  order 
market  at  its  extreme  northeastern  tip. 
Portland,  the  market’s  largest  city  is  lo¬ 
cated  172  miles  (by  State  highway  dis¬ 
tance)  directly  south  of  Seattle  and  354  i 
miles  southwest  of  Spokane,  the  princi¬ 
pal  population  centers  of  the  respective 
nearby  Federal  order  markets. 

The  population  of  the  proposed  mar¬ 
keting  area  is  approximately  2.1  million. 
About  651,685  persons,  or  31  percent  of 
this  total,  reside  in  the  urbanized  area  of 
Portland  (Multnomah  County),  Oreg.  { 
This  urbanized  area  includes  most  of  the  | 
population  of  Multnomah  County,  and 
portions  of  Clackamas  and  Washington 
Counties,  Oreg.,  and  Clark  County,  Wash. 

The  urbanized  area  of  Eugene  (Lane 
County) ,  Oreg.,  constitutes  the  next  larg¬ 
est  population  center  in  the  market: 
About  95,686  persons  reside  in  the  city 
and  in  contiguous  divisions  and  subdi-  I 
visions  of  Lane  County. 

Much  of  the  marketing  area  is  rural  I 
in  nature,  in  large  part  due  to  the  moun¬ 
tainous  terrain.  Of  the  37  comities  (or 
portions  thereof)  included  in  the  area, 

19  are  classified  by  the  census  of  popula¬ 
tion  as  less  than  50  percent  urban. 

Because  of  a  significant  portion  of 
sales  of  fluid  milk  products  by  handlers 
who  would  be  regulated  is  in  rural  areas, 
and  because  of  the  relative  density  of 
population  immediately  surrounding  the 
several  cities,  the  marketing  area  should 
be  defined,  to  the  extent  possible,  on 
the  basis  of  county  boundaries. 


sections  by  the  Cascade  Mountains  which  Grade  A  milk  products  sold  for  fluid 
cross  the  State  north  to  south  about  120  consumption  throughout  the  proposed 
miles  from  the  ocean.  West  of  the  Cas-  marketing  area  must  be  approved  by 
cades  and  parallel  with  the  seashore  is  health  authorities  who  are  governed  by 
the  coast  range  of  mountains.  health  ordinances,  practices,  and  pro- 

The  two-thirds  of  the  State  lying  to  cedures  patterned  after  the  U.S.  Public 
the  east  of  the  Cascade  Range,  particu-  Health  Service  Grade  A  recommended 
larly  in  the  central  and  southern  regions  milk  ordinance.  Also,  the  States  of  Ore¬ 
ls  generally  sparsely  populated.  These  son,  Washington,  and  Idaho  have  recip- 
eastem  Oregon  regions  are  not  incorpo-  rocal  agreements  with  respect  to  the 
rated  in  the  defined  marketing  area.  On  interstate  movement  of  milk  from  han- 
the  other  hand,  all  the  Oregon  counties  dler  facilities  which  are  approved  and 
lying  astride  and  west  of  the  Cascade  - 

Range  are  in  the  defined  area,  with  the  'Population  data  shown  throughout  these 
exception  of  Curry  County,  at  the  south-  findings  are  based  upon  the  I960  Census  of 
western  tip  of  the  State.  Population  unless  otherwise  stated. 
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rated  under  the  U.S.  Public  Health  Serv¬ 
ice  Interstate  Milk  Shippers  Code.  Be¬ 
cause  of  such  reciprocal  approval  of  re¬ 
sponsible  health  authorities,  there  gen¬ 
erally  is  free  and  unrestricted  movement 
•of  Grade  A  milk  both  in  bulk  and  pack¬ 
aged  form  among  various  locations  in 
the  market. 

The  Carnation  Milk  Co.  has  two  bot¬ 
tling  plants  located  within  the  proposed 
marketing  area,  one  at  Sunnyside  (Yaki¬ 
ma  County),  Wash.,  and  the  other  at 
Portland  (Multnomah  County),  Oreg. 
Both  distribute  Grade  A  fluid  milk  in 
the  proposed  marketing  area. 

Representatives  of  the  Carnation  Co. 
objected  to  the  inclusion  of  the  defined 
marketing  area  of  the  Washington  coun¬ 
ties  of  Yakima,  Benton,  Walla  Walla, 
Franklin,  and  Klickitat,  which  they  indi¬ 
cated  cover,  in  large  part,  the  primary 
sales  area  of  its  Sunnyside  plant.  These 
five  counties  (referred  to  throughout 
this  discussion  as  the  “five-county 
area”)  are  located  in  Washington  east 
of  the  Cascade  Range. 

This  handler  proposed  that  in  the 
event  the  five-county  Washington  area 
should  be  regulated,  then  an  additional 
six  counties  where  they  do  business 
(three  in  Washington  and  three  in  Ore¬ 
gon)  also  should  be  included  as  a  part 
of  the  defined  marketing  area.  These 
counties  are  Asotin,  Columbia,  and  Gar¬ 
field  in  Washington,  and  Baker,  Union, 
and  Wallowa  in  Oregon  (i.e.,  located  in 
the  southeastern  and  northeastern  cor¬ 
ners  of  the  two  States,  respectively). 
Thus,  it  is  the  position  of  Carnation  Co. 
that  either  all  or  none  of  this  11 -county 
area  should  be  regulated. 

Controversy  over  the  defined  limits  of 
the  marketing  area  centered  chiefly  on 
the  proponent  associations’  proposal  to 
include  In  the  marketing  area  the  five- 
county  area,  and  Carnation’s  proposal 
with  respect  to  regulation  of  the  contigu¬ 
ous  Washington  counties  of  Asotin,  Co¬ 
lumbia,  and  Garfield,  and  the  Oregon 
counties  of  Baker,  Union,  and  Wallowa. 

A  witness  testifying  on  behalf  of  the 
Carnation  Co.  stated  that  Klickitat 
County  is  served  from  its  Portland.  Oreg., 
plant.  Sales  in  the  counties  of  Benton, 
Franklin,  Walla  Walla,  Columbia,  and 
Garfield  account  for  almost  half  of  the 
Sunnyside  plant’s  total  Class  I  distribu¬ 
tion.  Milk  sold  by  Carnation  in  the  re¬ 
mainder  of  the  11 -county  area  originates 
at  the  Sunnyside  plant.  Asotin  County, 
Wash.,  and  Wallowa  County,  Oreg.,  are 
not  currently  being  served  by  Carnation 
although  it  was  doing  business  in  the 
two  counties  until  recently. 

There  are  seven  other  known  bottling 
handlers  whose  plants  are  located  in 
the  five-county  area  whose  business  is 
more  than  local  in  character.  There  are 
no  indicated  bottling  plants  located  in 
the  three  Washington  and  three  Oregon 
counties  conditionally  proposed  by 
Carnation  to  be  regulated. 

In  addition  to  Carnation’s  Sunnyside 
(Yakima  County)  plant,  there  is  the 
Tomlinson  Dairy,  Walla  Walla;  the 
Yakima  City  Creamery;  a  Mayflower 
Farms  plant  located  at  Yakima  (Yakima 
County),  Washington;  the  Reesman’s 


Dairy,  Toppenish  (Yakima  County) ; 
Twin  City  Creamery  Co.,  Kennewick 
(Benton  County) ;  College  Dairy,  College 
Place  (Walla  Walla  County) ;  and  Hul- 
burt  Dairy,  a  producer-distributor  type 
operation  located  at  Kennewick,  Wash. 
The  latter  four  handlers  were  not  repre¬ 
sented  at  the  hearing.  Their  sales  areas, 
however,  range  from  several  to  all  of  the 
five  counties  of  Yakima,  Klickitat,  Ben¬ 
ton,  Franklin,  and  Walla  Walla. 

The  Tomlinson  Dairy,  located  at  Walla 
Walla  (Walla  Walla  County) ,  Wash.,  is 
a  proprietary  bottling  operation.  This 
handler  receives  his  Grade  A  milk  supply 
(about  70  percent)  from  nine  producers, 
and  supplementary  milk  (about  30  per¬ 
cent),  for  the  most  part  during  the 
school  year,  from  a  cooperative  located 
at  Meridian,  Idaho.  About  97  percent  of 
the  plant  utilization  is  Class  I. 

The  regular  sales  area  of  this  plant 
includes  the  Washington  counties  of 
Benton,  Columbia,  Franklin,  and  Walla 
Walla.  He  expressed  the  necessity  of  reg¬ 
ulating  Asotin  and  Garfield  counties  as 
well  as  the  area  where  he  does  business, 
or  leaving  it  entirely  unregulated  if 
his  operations  are  not  to  be  unduly 
disadvantaged. 

From  40  to  50  percent  of  Tomlinson’s 
Grade  A  milk  is  distributed  in  Benton 
and  Franklin  Counties,  Wash.  This  han¬ 
dler,  however,  Is  not  currently  selling 
milk  in  either  Asotin  or  Garfield  Coun¬ 
ties  although  he  has  had  sales  in  both 
counties  in  the  past.  Occasional  sales  are 
made  in  Yakima  County,  Wash.,  and 
Umatilla,  Union,  and  Baker  Counties, 
Oreg. 

The  Yakima  City  Creamery  is  a  pro¬ 
prietary  bottling  and  manufacturing 
plant  located  at  Yakima,  Wash.  This 
handler  receives  his  Grade  A  milk  supply 
from  23  producers  and  distributes  fluid 
milk  products  in  Yakima  and  Benton 
Counties  and,  through  a  vendor,  in 
Klickitat  County.  This  handler  stated 
that  he  neither  supports  nor  opposes 
Federal  regulation  for  his  area. 

Certain  other  handlers  and  producer 
groups  offered  testimony  with  respect  to 
this  northeastern  segment  of  the  pro¬ 
posed  area  under  discussion. 

A  witness  for  Arden  Farms  contended 
that  the  Washington  counties  of  Yakima, 
Benton,  and  Walla  Walja  are  not  an  in¬ 
tegral  part  of  the  Oregon-Washington 
marketing  area  and  their  regulation 
would  pose  the  threat  of  encouraging 
greater  Grade  A  milk  production  solely 
for  use  in  manufacture-valued  milk  prod¬ 
ucts. 

The  Arden  Farms  plant,  located  at 
Moses  Lake  (Grant  County),  Wash.,  is 
a  bottling  and  manufacturing  operation 
from  which  some  Class  I  distribution 
(about  17  percent)  is  made  in  a  portion 
of  the  marketing  area  proposed  by  the 
order  proponents  and  as  here  adopted. 

Of  the  total  receipts  at  this  plant,  ap¬ 
proximately  27  percent  is  milk  which  is 
pooled  under  the  Inland  Empire  Federal 
order. 

The  proportion  of  total  Class  I  sales  in 
the  Washington  counties  of  Garfield, 
Columbia,  Benton,  Franklin,  Yakima, 
and  Walla  Walla  estimated  to  originate 


at  the  Moses  Lake  plant  range  from  a 
low  of  3  percent  in  Walla  Walla  County  to 
highs  of  20  and  30  percent  in  Columbia 
and  Garfield  Counties,  respectively. 

The  Central  Washington  Jersey  Milk 
Pool,  Sunnyside,  Wash.,  supplies  some 
Grade  A  milk  to  the  Moses  Lake  plant. 
This  association  also  is  opposed  to  reg¬ 
ulation  of  the  five-county  area  and  the 
Washington  counties  of  Grant,  Asotin, 
Garfield,  and  Columbia.  This  producer 
group,  and  the  Portland  Independent 
Milk  Producers  Association  (one  of  the 
order  proponent  associations) ,  expressed 
concern  that  regulation  of  this  area  could 
result  in  the  pooling  of  increased  Grade  A 
milk  for  manufacturing  use. 

It  is  concluded  that  the  Washington 
counties  of  Yakima,  Klickitat,  Benton, 
Franklin,  and  Walla  Walla  are  an  in¬ 
tegral  part  of  the  Oregon-Washington 
market  and  should  be  included  in  the 
defined  marketing  area. 

As  noted  earlier,  the  distribution  from 
plants  closely  associated  with  the  Ore¬ 
gon-Washington  market  and  regulated 
under  Oregon  law  covers  a  wide  geo¬ 
graphic  area  and  there  is  substantial 
overlapping  of  handler  sales  areas.  The 
distribution  routes  from  plants  located 
in  and  near  Portland,  Oreg.,  for  example, 
extend  into  the  proposed  Washington 
counties  which  are  situated  both  to  the 
west  and  east  of  the  Cascades.  Such 
routes  overlap  with  sales  routes  of  plants 
located  within  the  controverted  five- 
county  area. 

Similarly,  there  is  an  intertwining  of 
route  distribution  of  plants  located  in 
the  five-county  area  with  those  of  dis¬ 
tributors  located  in  contiguous  Oregon 
counties  to  the  south,  now  a  part  of  the 
Oregon  State  regulated  market  and  pro¬ 
posed  herewith  to  be  included  in  the 
Oregon-Washington  marketing  area. 

Mayflower  Farms  distributes  fluid  milk 
products  on  routes  in  the  five-county 
area  from  its  plants  located  at  Portland 
and  Hermiston,  Oreg.  Fluid  milk  prod¬ 
ucts  are  distributed  also  from  its  Yakima 
plant  generally  throughout  the  five- 
county  area  as  well  as  in  contiguous 
Oregon  counties  to  the  south.  There  is 
also  a  regular  exchange  of  milk  between 
the  Mayflower  Farms  plant  at  Portland 
and  its  plants  at  Hermiston  and  Yakima. 
The  association’s  branch  distribution  fa¬ 
cilities  located  at  Hermiston,  Oreg.,  and 
at  Kennewick,  Walla  Walla,  Grandview, 
and  Yakima,  Wash.,  account  for  about 
20  percent  of  the  association’s  total  Class 
I  distribution  under  the  State  of  Oregon 
order. 

Distributing  handlers  regulated  under 
Oregon  law  or  under  one  of  the  nearby 
Federal  milk  orders  (Puget  Sound  or 
Inland  Empire)  account  for  about  80 
percent  of  the  volume  of  fluid  milk  prod¬ 
ucts  sold  in  Klickitat  County.  About  30 
percent  originates  from  Carnation’s 
Portland  plant  and  40  percent  from  the 
three  plants  of  Mayflower  Farms  located 
at  Portland  and  Hermiston,  Oreg.,  and 
Yakima,  Wash.  Most  of  the  remaining 
distribution  is  made  by  other  handlers 
who  would  be  subject  to  regulation  under 
the  proposed  order. 
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The  Mayflower  Portland  and  Yakima 
plants  together  with  a  handler  regulated 
under  the  Puget  Sound  order  share  about 
40  percent  of  the  total  sales  in  Yakima 
County.  About  20  percent  of  the  total 
sales  volume  in  this  county  is  distributed 
by  the  Yakima  City  Creamery,  the  only 
other  large  bottling  plant  located  in  the 
city  of  Yakima.  Other  persons  who  would 
be  subject  to  regulation  if  the  order  were 
issued  account  for  the  remaining  sales 
in  Yakima  County. 

Distribution  of  fluid  milk  products  in 
Benton,  Franklin,  and  Walla  Walla 
Counties  by  Mayflower  Farms,  the  Car¬ 
nation’s  plant  at  Sunny  side,  the  Yakima 
City  Creamery  and  to  some  extent  from 
a  Seattle  regulated  plant,  is  intertwined 
with  distribution  by  Tomlinson  Dairy 
Farms,  the  Twin  City  Creamery,  Hul- 
burt  Dairies,  and  College  Daily,  the  lat¬ 
ter  four  plants  being  located  in  this 
three-county  area. 

The  only  other  distributor  located  out¬ 
side  the  five-county  area  and  having  sig¬ 
nificant  sales  therein  is  the  Arden’s  plant 
at  Moses  Lake  (Grant  County),  Wash. 
Of  the  eight  plants  located  within  the 
five -county  area  (listed  earlier  in  this 
discussion)  the  Carnation’s  Sunnyside 
plant  and  Tomlinson’s  at  Walla  Walla 
are  known  to  distribute  fluid  milk  prod¬ 
ucts  outside  the  marketing  area  here  de¬ 
fined.  Such  distribution  is  limited 
generally  to  the  Washington  counties  of 
Garfield  and  Columbia,  and  to  the  Ore¬ 
gon  counties  of  Union,  Baker,  and 
Wallowa.  It  was  not  shown  that  such 
sales  are  substantial  with  respect  to 
either  plant. 

It  was  not  established  that  the  inclu¬ 
sion  of  Asotin,  Columbia,  and  Garfield 
Counties  is  necessary  to  insure  orderly 
marketing.  There  are  no  plants  located 
in  these  counties  which  are  very  sparsely 
populated.  The  only  communities  with 
population  in  excess  of  2,000  people  are 
Dayton  (2,913)  which  is  a  few  miles 
from  the  proposed  boundary  and  Clarks- 
ton  (6,209)  which  is  on  the  west  bank 
of  the  Snake  River  at  a  point  where  it 
forms  the  border  between  Washington 
and  Idaho. 

If  any  Idaho  milk  is  disposed  of  in 
these  counties  at  the  present  time,  it  is 
confined  to  the  area  in  Asotin  County 
adjacent  to  the  city  of  Clarkston.  The 
remainder  of  the  sales  in  these  counties 
are  made  by  handlers  who  will  be  fully 
regulated  under  the  proposed  order,  and 
by  plants  regulated  under  the  Inland 
Empire  order.  In  view  of  the  sparse  pop¬ 
ulation  and  the  insignificant  volume  of 
milk  involved,  it  is  concluded  that  the 
Washington  counties  of  Asotin,  Colum¬ 
bia,  and  Garfield  should  not  be  included 
in  the  marketing  area. 

Proponents  of  a  proposal  to  include 
Grant  County,  Wash.,  in  the  defined 
marketing  area  offered  no  testimony  or 
evidence  in  its  support.  Testimony  of 
other  producer  and  handler  witnesses 
generally  was  opposed  to  its  regulation. 
Its  inclusion  in  the  area  does  not  warrant 
further  consideration  at  this  time. 

The  three  Oregon  counties  of  Baker, 
Union,  and  Wallowa  are  each  very 
sparsely  populated.  They  are  primarily 
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the  sales  area  of  handlers  associated 
with  other  (Idaho)  markets. 

The  Meadow  Gold  Dairy,  a  fluid  milk 
plant  located  at  Boise,  Idaho  (a  division 
of  Beatrice  Foods  Co.),  is  estimated  to 
bottle  and  distribute  (directly  and 
through  vendors)  80  percent  of  the  total 
volume  of  milk  sold  in  Wallowa,  56-60 
percent  in  Baker,  and  50-55  percent  in 
Union  County.  This  handler  testified  in 
opposition  to  regulation  of  the  three 
Oregon  counties. 

The  Carnation  Co.,  proponent  of  regu¬ 
lation  for  the  three  eastern  Oregon 
counties,  is  shown  to  distribute  from  its 
Sunnyside  plant  an  estimated  25  to  35 
percent  of  the  total  sales  volume  in 
Baker  County,  and  15  percent  in  Union. 
Its  sales  in  Wallowa  County  ceased 
within  the  last  year. 

It  is  concluded,  therefore,  that  the 
Oregon  counties  of  Baker,  Union,  and 
Wallowa  should  not  be  included  in  the 
marketing  area.  Total  sales  in  the  these 
counties  are  insignificant  and  in  none 
of  them  do  handlers,  who  would  other¬ 
wise  be  regulated,  dispose  of  as  much  as 
half  of  the  fluid  milk  products  sold 
therein.  Their  inclusion  would  result  in 
at  least  partial,  and  perhaps  full,  regula¬ 
tion  of  the  Boise  plant  whose  primary 
sales  area  is  in  Idaho  and  whose  only 
competition  with  handlers  who  would  be 
regulated  by  the  order  occurs  in  these 
counties. 

A  witness  testifying  on  behalf  of  both 
a  fluid  milk  plant  located  at  Klamath 
Falls  (Klamath  County),  Oreg.,  and  a 
cooperative  association  of  18  Grade  A 
producers  supplying  milk  thereto  sup¬ 
ported  the  inclusion  of  Klamath  County 
in  the  marketing  area.  A  substantial 
majority  of  the  fluid  milk  sales  in  Klam¬ 
ath  County  are  made  by  the  plant  at 
Klamath  Falls  and  by  other  handlers 
who  would  be  regulated  by  the  order.  The 
remaining  disposition  originates  at  a 
plant  located  at  Weed  (Siskiyou  County) , 
Calif. 

It  was  the  testimony  of  this  witness 
that  the  Klamath  Falls  plant  would  be 
placed  at  a  serious  disadvantage  in  com¬ 
peting  with  the  Weed  plant  if  Klamath 
County  were  not  included  in  the  market¬ 
ing  area,  thus  insuring  at  least  partial 
regulation  of  the  Weed  plant.  It  is  pos¬ 
sible  that  the  volume  of  milk  sold  in 
Klamath  County  by  the  Weed  plant  is 
sufficient  to  bring  it  under  full  regulation 
by  the  order.  Since  its  principal  com¬ 
petitor  in  California  is  the  plant  at 
Klamath  Falls,  full  regulation  would  not 
materially  affect  the  competitive  situa¬ 
tion  of  the  Weed  plant  with  respect  to 
its  California  sales. 

It  is  concluded  that  Klamath  County 
is  an  integral  part  of  the  Oregon-Wash- 
ington  market  and  should  be  included 
therein.  No  one  expressed  opposition  to 
its  inclusion. 

The  hearing  notice  contained  a  han¬ 
dler  proposal  to  include  also  the  county 
of  Curry  in  Oregon.  Curry  County  is 
located  at  the  southwestern  tip  of  the 
State  and  is  sparsely  populated.  The  city 
of  Brookings  with  a  population  of  2,637 
is  its  largest  consuming  center.  Propo¬ 
nent  handler  was  not  represented  at  the 


hearing  and  there  was  no  support  on  the 
record  for  its  inclusion  in  the  regulated 
area.  Testimony  related  to  this  area  was  ' 
generally  in  opposition  to  its  regulation.  j 
There  is  insufficient  evidence  on  which 
to  include  it  at  this  time. 

Several  interested  parties  excepted  to  I 
the  inclusion  of  one  or  more  of  the  Wash-  j 
ington  counties  of  Benton,  Franklin, 
Klickitat,  Walla  Walla,  and  Yakima,  and  I 
the  Oregon  counties  of  Sherman,  Gilliam, 
Morrow,  and  Umatilla.  Some  argued  that  ] 
these  counties  did  not  have  sufficient  I 
association  with  the  Portland  metro-  I 
politan  area  to  be  considered  a  part  of 
the  same  marketing  area.  Some  pro¬ 
ducer  representatives  opposed  their  in¬ 
clusion  on  the  grounds  that  the  potential 
for  milk  production  in  the  Columbia 
Basin  counties  is  such  that  the  inclusion 
of  these  counties  in  the  marketing  area 
might  encourage  a  substantial  increase 
in  production  which  would  lower  the 
overall  returns  of  producers  supplying  I 
the  Portland  market.  On  the  other  hand,  | 
the  exceptions  of  some  producers  supply¬ 
ing  handlers  in  the  above  Washington  I 
counties  stated  that  production  and  sales 
in  these  counties  were  in  good  balance  ] 
and  that  inclusion  of  the  area  in  the 
proposed  marketing  area  would  result 
in  a  lowering  of  their  returns  if  their  milk 
were  pooled  with  that  of  producers  ship-  j 
ping  to  the  Portland  metropolitan  area. 

As  noted  above,  there  is  a  close  rela¬ 
tionship  between  Columbia  River  coun¬ 
ties  in  both  Washington  and  Oregon  and 
the  metropolitan  Portland-Vancouver 
area.  The  arguments  set  forth  in  the 
exceptions  are  not  persuasive  of  the  ap¬ 
propriateness  of  deleting  any  of  these 
counties  from  the  marketing  area.  Hence 
these  exceptions  are  overruled. 

A  question  could  arise  in  the  operation 
of  the  order  as  to  whether  piers,  docks, 
wharves,  and  any  territory  occupied  by 
Government  (municipal,  State,  or  Fed¬ 
eral)  reservations,  installations,  institu¬ 
tions  or  similar  establishments  located 
within  the  marketing  area  shall  be  con¬ 
sidered  as  a  part  thereof.  Such  facilities 
constitute  regular  outlets  for  milk  of 
handlers  who  would  be  regulated.  So 
there  will  be  no  doubt  as  to  the  point  of 
delivery  of  products  disposed  of  to  such 
an  installation  which  may  straddle  a 
county  boundary,  the  entire  area  encom¬ 
passed  by  such  a  facility  is  made  a  part 
of  the  marketing  area. 

Although  some  of  the  route  disposition 
of  handlers  to  be  regulated  will  extend 
beyond  the  boundaries  of  the  counties 
proposed  for  regulation,  it  is  neither 
practical  nor  reasonable  to  stretch  the 
regulated  area  to  cover  all  areas  where 
a  handler  has  or  might  develop  some 
route  disposition.  Nor  is  it  necessary  to 
do  so  to  accomplish  effective  regulation 
under  the  order.  The  marketing  area 
herein  proposed  is  a  practicable  one  in 
that  it  will  encompass  the  great  bulk  of 
the  fluid  milk  sales  of  handlers  to  be 
regulated. 

Nevertheless,  all  producer  milk  re¬ 
ceived  at  regulated  plants  must  be  clas¬ 
sified  and  priced  under  the  order  regard¬ 
less  of  whether  it  is  disposed  of  inside  or 
outside  the  marketing  area.  Otherwise, 
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the  effect  of  the  order  would  be  nullified 
and  the  orderly  marketing  process  would 
be  jeopardized. 

If  only  a  pool  handler’s  “in-area”  sales 
were  subject  to  classification,  pricing, 
and  pooling,  such  a  handler  with  Class  I 
sales  both  inside  and  outside  the  mar¬ 
keting  area  could  assign  any  value  he 
chose  to  his  outside  sales.  He  thereby 
could  reduce  the  average  cost  of  all  his 
Class  I  milk  below  that  of  other  regulated 
handlers  having  all,  or  substantially  all, 
of  their  Class  I  sales  within  the  market¬ 
ing  area. 

Unless  all  milk  of  such  a  handler  were 
fully  regulated  under  the  order,  he  in 
effect  would  not  be  subject  to  effective 
minimum  price  regulation.  The  absence 
of  effective  classification,  pricing  and 
pooling  of  such  milk  would  disrupt  or¬ 
derly  marketing  conditions  within  the 
regulated  marketing  area  and  could  lead 
to  a  complete  breakdown  of  the  order. 
If  a  pool  handler  were  free  to  value  a 
portion  of  his  milk  at  any  price  he  chose, 
it  would  be  impossible  to  enforce  uniform 
prices  to  all  fully  regulated  handlers  or 
a  uniform  basis  of  payment  to  the  pro¬ 
ducers  who  supply  the  market.  It  is  es¬ 
sential,  therefore,  that  the  order  price 
all  the  producer  milk  received  at  a  pool 
plant  regardless  of  the  point  of 
disposition. 

Limited  quantities  (as  provided)  of 
Class  I  milk  may  be  sold  within  the 
regulated  marketing  area  from  plants 
not  under  any  Federal  order.  There  is, 
of  course,  no  way  to  treat  such  unregu¬ 
lated  milk  uniformly  with  regulated  milk 
other  than  to  regulate  it  fully.  Never¬ 
theless,  it  has  been  concluded  that  the 
application  of  “partial”  regulation  to 
plants  having  less  association  than  re¬ 
quired  for  market  pooling  would  not 
jeopardize  marketing  conditions  within 
the  regulated  marketing  area.  Official  no¬ 
tice  was  taken  at  the  hearing  of  the 
June  19,  1964,  decision  (29  F.R.  9213) 
supporting  amendments  to  several  or¬ 
ders,  including  orders  effective  in  the 
Western  States.  The  conclusions  of  this 
decision  are  adopted  herein  as  applicable 
to  marketing  conditions  in  the  Oregon- 
Washington  marketing  area. 

The  operator  of  the  partially  regu¬ 
lated  plant  is  afforded  the  options  of 
(1)  paying  an  amount  equal  to  the  dif¬ 
ference  between  the  Class  I  price  and 
the  uniform  price  with  respect  to  all 
Class  I  sales  made  in  the  marketing 
area;  (2)  purchasing  at  the  Class  I  price 
under  any  Federal  order  sufficient  Class 
I  milk  to  cover  his  limited  disposition 
within  the  marketing  area;  or  (3)  pay¬ 
ing  his  dairy  farmers  an  amount  not 
less  than  the  value  of  all  their  milk 
computed  on  the  basis  of  the  classifica¬ 
tion  and  pricing  provisions  of  the  order 
(the  latter  representing  an  amount  equal 
to  the  order  obligation  for  milk  which  is 
imposed  on  fully  regulated  handlers) . 

While  all  fluid  milk  sales  of  the  par¬ 
tially  regulated  plant  are  not  necessarily 
priced  on  the  same  basis  as  fully  regu¬ 
lated  milk,  the  provisions  described  are, 
however,  adequate  under  most  circum¬ 
stances  to  prevent  sales  of  milk  not  fully 
regulated  (pooled)  from  adversely  af¬ 


fecting  operation  of  the  order  and  the 
fully  regulated  milk. 

(2)  Milk  to  be  priced  and  pooled.  The 
milk  which  Is  eligible  for  pooling  under 
the  order  should  be  that  which  is  pro¬ 
duced  In  compliance  with  the  Grade  A 
inspection  requirements  of  a  duly  con¬ 
stituted  health  authority  and  which  is 
regularly  received  at  plants  substantially 
engaged  in  serving  the  fluid  needs  of  the 
order  market. 

It  is  concluded  elsewhere  in  this  deci¬ 
sion  that  a  marketwide  system  of  pool¬ 
ing  proceeds  for  Grade  A  milk  received 
from  dairy  farmers  at  pool  plants  is  es¬ 
sential  for  the  promotion  of  efficient  and 
orderly  marketing  of  milk  in  the  market¬ 
ing  area. 

It  is  also  concluded  that  delivery  per¬ 
formance  should  be  the  measure  of 
whether  a  plant  is  sufficiently  identified 
with  the  market  to  be  fully  subject  to  the 
pricing  and  pooling  provisions  of  the 
order.  It  must  necessarily  apply  uni¬ 
formly  to  all  plants. 

The  standards  for  pool  participation 
are  discussed  below  in  connection  with 
the  definition  of  a  pool  plant. 

Any  plant  regardless  of  its  location 
should  have  equal  opportunity  to  com¬ 
ply  with  the  standards  of  regulation  and 
have  its  producers  share  in  the  available 
Class  I  sales.  Whether  the  plants  and 
producers  choose  to  supply  the  market 
will  depend  on  the  economic  circum¬ 
stances  with  which  they  are  confronted, 
such  as  prices,  transportation  costs  and 
alternative  outlets. 

The  specific  standards  of  performance 
which  may  be  used  to  determine  which 
plants  and  what  milk  constitute  the  reg¬ 
ular  sources  of  supply,  and  therefore 
should  be  fully  subject  to  regulation,  may 
be  identified  by  appropriate  definition 
of  the  terms  “route,”  “distributing 
plant,”  “supply  plant,”  “pool  plant,” 
“nonpool  plant,”  “handler,”  “producer,” 
“producer-handler,”  “producer  milk,” 
and  “other  source  milk.” 

Plant  definitions.  Definitions  of  the 
various  types  of  plants  to  be  regulated 
are  needed  to  assist  in  identifying  the 
particular  operations  which  are  to  be 
subject  to  regulation  and  to  simplify  the 
drafting  of  the  other  order  provisions. 
Under  each  of  the  plant  definitions  here¬ 
in  provided,  all  the  operations  conducted 
on  the  premises  of  an  establishment 
operated  as  a  single  unit  for  the  purpose 
of  receiving  milk  for  assembly  and  trans¬ 
fer,  or  for  processing  and  packaging 
milk  and  milk  products,  are  considered  as 
operations  of  a  plant.  A  facility  or  estab¬ 
lishment  functioning  only  as  a  transfer 
point  for  transferring  milk  from  one 
tank  truck  to  another  tank  truck,  or  as 
a  distribution  depot  for  storage  of  pack¬ 
aged  fluid  milk  products  in  transit  for 
route  disposition,  should  not  be  con¬ 
sidered  to  constitute  a  plant. 

Because  of  the  difference  in  market¬ 
ing  practices  and  functions  between  dis¬ 
tributing  plants  and  supply  plants,  sep¬ 
arate  performance  standards  are  pro¬ 
vided.  A  “distributing  plant”  under  the 
order  would  include  both  a  plant  that 
is  approved  by  an  appropriate  health  au¬ 
thority  for  the  processing  or  packaging 


of  Grade  A  fluid  milk  products  and  has 
route  disposition  in  the  marketing  area 
during  the  month,  and  a  plant  which 
has  route  disposition  of  filled  milk  within 
the  marketing  area  during  the  month. 
The  term  supply  plant  would  include 
both  plants  approved  by  an  appropriate 
health  authority  which  supply  Grade  A 
milk  to  distributing  plants  and  plants 
which  supply  filled  milk  to  distributing 
plants. 

Route  definition.  To  assist  in  the  iden¬ 
tification  of  those  plants  which  are  to  be 
subject  to  full  regulation  a  definition 
of  “route  distribution”  is  provided. 

“Route  disposition”  means  the  delivery 
of  any  fluid  milk  product  classified  under 
the  order  as  Class  I  to  retail  or  wholesale 
outlets  other  than  a  delivery  to  another 
plant  or  to  a  distribution  point. 

Fluid  milk  products  may  be  moved 
from  a  milk  plant  to  a  facility  such  as 
a  warehouse,  loading  station,  storage 
plant  or  other  transfer  point  on  the  way 
to  a  wholesale  or  retail  outlet.  The  dis¬ 
tribution  from  such  latter  point  would 
be  considered  as  a  route  from  the  milk 
plant.  To  do  otherwise  would  be  inap¬ 
propriate  because  it  would  consider  the 
disposition  of  fluid  milk  products  to  have 
been  made  at  the  temporary  storage 
facility  instead  of  at  the  location  at 
which  such  products  are  received  by  re¬ 
tail  and  wholesale  purchasers. 

Disposition  by  a  vendor  is  treated  as 
route  disposition  of  the  plant  at  which 
the  milk  was  processed  and  packaged. 

The  order  should  make  it  clear  that 
packaged  products  which  are  classified 
as  Class  I  when  transferred  from  a  dis¬ 
tributing  plant  to  a  pool  distributing 
plant  shall  be  considered  route  disposi¬ 
tion  from  the  transferor  plant,  rather 
than  from  the  transferee  plant.  In  other 
words,  the  second  plant  would  be  con¬ 
sidered  to  be  operating  as  a  vendor  for 
the  plant  of  origin  with  respect  to  such 
disposition.  There  is  a  substantial  ex¬ 
change  of  bottled  milk  among  plants, 
particularly  the  cooperative  association 
plants.  Since  some  of  these  plants  dis¬ 
pose  of  a  large  percentage  of  their  bot¬ 
tled  milk  to  other  cooperative  associa¬ 
tions  which  distribute  it,  this  provision 
will  assist  to  insure  the  continued  pool 
plant  status  of  the  plants  in  which  the 
milk  is  bottled. 

Pool  plant  definitions.  A  distributing 
plant  would  qualify  as  a  pool  plant  under 
this  order  in  any  month  in  which  (1)  at 
least  30  percent  of  the  total  receipts  of 
Grade  A  milk  at  such  plant  (exclusive  of 
receipts  of  packaged  fluid  milk  products 
from  other  distributing  pool  plants  and 
milk  received  by  diversion  from  other 
pool  plants  or  from  other  order  plants) 
are  route  disposition,  and  (2)  at  least 
15  percent  of  the  total  Grade  A  receipts 
at  the  plant  is  route  disposition  in  the 
marketing  area.  These  requirements  are 
designed  to  exclude  from  the  pool  those 
plants  which  have  only  an  incidental  as¬ 
sociation  with  the  market.  Any  plant 
with  15  percent  of  its  Grade  A  milk  as 
route  disposition  in  the  marketing  area 
would  have  an  effect  on  this  market  war¬ 
ranting  full  pooling. 


FEDERAL  REGISTER,  VOL.  34,  NO.  2)0— FRIDAY,  OCTOBER  31,  1969 


17B90 


PROPOSED  RULE  MAKING 


In  applying  the  pool  plant  provisions, 
if  a  portion  of  the  plant  does  not  have 
Grade  A  approval  for  receiving,  process¬ 
ing,  or  packaging  fluid  milk  products  and 
is  physically  separated  from  the  Grade 
A  portion  of  the  plant,  such  portion 
should  not  be  considered  a  part  of  the 
pool  plant.  A  number  of  the  plants  which 
will  be  pool  plants  receive  milk  of  manu¬ 
facturing  grade  from  dairy  farmers.  Only 
the  Grade  A  receipts  would  be  considered 
as  received  from  producers  imder  the 
order. 

The  performance  standards  set  forth 
above  will  permit  the  inclusion  in  the 
market  pool  of  the  regular  supply  of 
producer  milk  for  fluid  use  in  the  defined 
marketing  area.  Many  of  these  plants 
are  located  in  a  region  of  heavy  milk 
production  relative  to  population.  Hence, 
the  opportunity  for  making  fluid  sales 
locally  is  limited.  Only  about  60  percent 
of  the  producer  milk  which  would  be 
regulated  is  now  used  in  Class  I  on  an 
annual  average.  There  are  variations  in 
the  percentages  of  Class  I  use  among 
plants  and  month-to-month  differences 
in  the  same  plants.  Hence,  the  minimum 
percentage  of  Class  I  use  which  each 
distributing  plant  must  maintain  to  be 
pooled  should  be  fixed  low  enough  to 
accommodate  the  operation  of  all  those 
plants  which  are  the  regular  source  of 
supply  for  the  market. 

In  the  case  of  a  handler  operating 
more  than  one  distributing  plant,  it 
should  be  provided  that  the  combined 
receipts  and  Class  I  disposition  of  all 
such  plants  may  be  used  as  the  basis  for 
meeting  the  minimum  30-percent  re¬ 
quirement.  This  was  requested  to  permit 
more  efficient  utilization  of  plant  facili¬ 
ties.  To  prevent  inclusion  in  the  market¬ 
wide  pool  of  a  plant  whose  primary 
association  is  with  another  market,  how¬ 
ever,  it  is  necessary  that  each  plant  in 
such  a  system  continue  to  meet  the  re¬ 
quirement  that  at  least  15  percent  of  its 
total  Grade  A  receipts  be  route  disposi¬ 
tion  within  the  marketing  area  during 
the  month. 

The  definitions  of  “producer”  and  "pool 
plant”  are  needed  to  identify  and  qualify 
for  pooling  the  milk  approved  for  fluid 
use  and  regularly  supplied  for  such  pur¬ 
pose.  The  record  is  not  clear  that  similar 
health  regulations  have  been  established 
for  the  sources  of  filled  milk.  The  order 
provisions  should  not  result  in  pooling 
milk  from  unapproved  and  intermittent 
sources  with  milk  of  farmers  regularly 
supplying  milk  approved  for  the  fluid 
market.  Therefore,  the  determination  of 
whether  a  plant  is  qualified  for  pooling 
should  not  depend  in  any  way  on  its 
disposition  of  filled  milk  in  the  market¬ 
ing  area.  Hence,  receipts  and  disposition 
of  filled  milk  are  excluded  in  the  determi¬ 
nation  as  to  whether  a  plant  qualifies  for 
pooling. 

Any  plant  which  has  route  disposition 
of  less  than  an  average  of  300  pounds  per 
day  in  the  marketing  area  during  the 
month  should  be  exempt  from  regulation 
except  for  the  filing  of  reports.  A  plant 
with  such  limited  distribution  is  not  likely 
to  have  a  significant  disturbing  influence 
in  the  market.  The  administrative  ex¬ 
pense  involved  in  verifying  the  receipts 


and  utilization  and  testing  the  butterfat 
content  of  the  receipts  and  disposition  of 
such  a  small  operation  would  far  out¬ 
weigh  any  benefits  accruing  from  its 
regulation. 

A  distributing  plant  meeting  the  pool¬ 
ing  requirements  of  more  than  one  order 
should  in  general  be  regulated  under  the 
order  covering  the  area  in  which  it  has 
the  greater  proportion  of  its  distribu¬ 
tion.  However,  recognition  should  be 
given  to  the  adverse  effects  of  any  tem¬ 
porary  shifting  to  and  from  another  mar¬ 
ket  from  month  to  month  by  a  plant 
regularly  associated  with  the  Oregon- 
Washington  market.  A  handler  operating 
a  pool  distributing  plant  which  has  been 
subject  to  regulation  imder  this  order, 
and  which  continues  to  meet  the  pool 
plant  standards  provided  herein,  gen¬ 
erally  should  not  become  subject  to  an¬ 
other  order  unless  it  has  more  route  dis¬ 
position  in  such  other  marketing  area 
than  in  the  Oregon-Washington  market¬ 
ing  area  for  3  consecutive  months.  This 
will  afford  the  handler  reasonable  notice 
as  to  the  time  when  regulation  of  his 
plant  may  shift  from  one  order  to  an¬ 
other  and  will  afford  him  the  opportunity 
to  make  adjustments  in  his  business  if  he 
desires  to  do  so. 

If,  nevertheless,  the  provisions  of  the 
other  order  require  such  plant  to  be 
pooled  thereunder,  the  plant  should  be 
exempt  from  regulation  under  this  order 
to  pr  vent  duplicate  regulation.  In  order 
that  the  market  administrator  may  be 
fully  apprised  of  the  status  of  such  a 
plant,  however,  the  operator  thereof 
should  be  required  to  make  reports  of  the 
total  receipts  and  utilization  or  disposi¬ 
tion  of  skim  milk  and  butterfat  at  the 
plant  to  the  market  administrator  at  such 
time  and  in  such  manner  as  the  market 
administrator  may  require  and  he  must 
allow  verification  of  such  reports  by  the 
market  administrator. 

Provision  should  also  be  made  to 
exempt  from  regulation  under  this  order 
a  distributing  plant  under  another  order 
which,  for  1  or  2  months,  may  have 
greater  route  disposition  in  this  market¬ 
ing  area  than  in  the  area  of  the  order 
to  which  it  has  been  subject  to  regulation 
if  such  other  order  would  continue  to 
regulate. 

A  supply  plant  would  qualify  as  a  pool 
plant  under  this  order  in  any  month  dur¬ 
ing  which  30  percent  or  more  of  its 
receipts  of  Grade  A  milk  from  dairy 
farmers  is  shipped  as  fluid  milk  products 
to  a  pool  distributing  plant. 

The  performance  standards  for  pool 
supply  plants  recognize  the  dual  func¬ 
tion  of  the  supply  plants  in  the  market 
which  is  to  ship  milk  to  distributing 
plants  when  it  is  needed  for  fluid  use  and 
to  manufacture  the  excess  when  it  is  not 
needed  by  distributing  plants. 

These  shipping  requirements  will  make 
it  possible  for  those  supply  plants  which 
have  been  a  regular  source  of  supply  for 
the  distributing  plants  in  the  market 
to  achieve  pool  status.  They  will  exclude 
from  pooling  specialized  manufacturing 
plants  which  might  make  token  ship¬ 
ments  to  pool  distributing  plants.  Higher 
standards  could  result  in  requiring  plants 
which  have  had  a  long  association  with 


the  fluid  market  to  er._  age  in  unnecessary 
and  uneconomical  transfers  of  milk  to 
meet  such  higher  standards. 

Demand  for  milk  from  supply  plants  is 
usually  greatest  during  the  season  of 
low  production.  During  the  months  of 
flush  production  the  direct  farm  supply 
of  milk  received  at  a  pool  distributing 
plant  may  be  sufficient  to  supply  its 
Class  I  outlets.  During  this  part  of  the 
year  it  would  be  more  economical  to  leave 
the  milk  received  at  supply  plants  in 
the  country  for  manufacture  into  dairy 
products  at  such  plants  and  use  the  milk 
received  directly  at  distributing  plants 
for  Class  I  use. 

The  performance  provisions  should  not 
force  milk  to  be  transported  to  distribut¬ 
ing  plants  in  the  months  of  seasonally 
high  production  in  order  to  maintain  the 
eligibility  of  supply  plants  to  pool. 

Any  supply  plant,  therefore,  which 
meets  the  30  percent  shipping  require¬ 
ment  as  described  for  each  of  the  months 
of  August  through  February  would  be 
granted  pool  status  during  the  following 
months  of  March  through  July  without 
specified  shipments.  Such  pool  status 
would  be  automatic  unless  the  operator 
of  such  plant  notifies  the  market  ad¬ 
ministrator  in  writing  before  the  first 
day  of  any  such  month  that  he  desires  to 
withdraw  his  supply  plant  from  pooling. 
The  plant  thereafter  would  be  a  nonpool 
plant  until  it  again  met  the  shipping 
requirement  set  forth  above. 

One  exceptor  suggested  deleting  Au¬ 
gust  as  a  month  in  which  a  supply  plant 
must  meet  the  shipping  requirements 
to  qualify  for  automatic  pool  status.  All 
other  parties  operating  supply  plants 
indicated  their  support  of  the  Augusts 
February  period.  Accordingly,  no  change 
is  made. 

The  standards  adopted  herein  for  the 
pooling  of  distributing  and  supply  plants 
are  deemed  to  provide  a  reasonable  and 
appropriate  measure  as  to  whether  a 
plant  is  sufficiently  identified  with  the 
market  without,  at  the  same  time,  exclud¬ 
ing  from  pool  participation  handlers 
whose  plants  have  been  a  regular  and 
dependable  source  of  fluid  milk  supply  for 
the  market. 

If,  in  any  month,  a  supply  plant  meets 
the  requirements  for  pool  status  under 
more  than  one  order,  it  is  necessary  to 
specify  under  which  order  the  plant  is  to 
be  regulated.  Accordingly,  if  a  supply 
plant  meets  the  pooling  requirements  of 
this  order  and  another  Federal  order,  it 
will  not  be  a  pool  plant  under  this  order 
unless  the  volume  of  its  Grade  A  receipts 
disposed  of  to  pool  distributing  plants 
regulated  by  this  order  is  greater  than 
the  volume  disposed  of  to  distributing 
plants  pooled  under  such  other  order 
and  it  is  not  regulated  under  the  other 
order. 

In  some  markets  reload  points  under 
the  bulk  handling  method  serve  a  func¬ 
tion  similar  to  that  of  a  supply  plant.  The 
extent  to  which  truck  reloading  facil¬ 
ities  are  now  employed  in  moving  bulk 
milk  to  this  market  is  not  clear  from  the 
record.  In  the  absence  of  specific  mar¬ 
keting  data  concerning  reload  points,  it 
is  concluded  that  a  definition  of  reload 
point  should  not  be  included  in  the  order. 
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Such  a  definition  and  its  application  to 
pricing,  1  cation  differentials,  and  per¬ 
formance  requirements  may  be  consid¬ 
ered  at  some  future  time  if  it  appears 
that  such  a  provision  would  facilitate  the 
crderly  marketing  of  milk  under  the 
order. 

Nonpool  plants.  A  plant  which  sup¬ 
plies  fluid  milk  to  the  market  but  in  a 
lesser  volume  than  that  required  to 
qualify  as  a  pool  plant  under  the  stand¬ 
ards  set  forth  herein  would  be  a  non¬ 
pool  plant.  The  term  nonpool  plant  is 
further  broken  down  to  define  some 
categories,  such  as  “other  order  plant,” 
“producer-handler  plant,”  “exempt 
plant,”  “partially  regulated  distributing 
plant,”  and  “unregulated  supply  plant.” 
These  terms  are  self-explanatory. 

Handler  definition.  The  main  impact 
of  regulation  under  an  order  is  on  han¬ 
dlers.  As  herein  provided,  the  “handler” 
definition  includes  (a)  any  person  (in¬ 
cluding  a  cooperative  association)  in  his 
capacity  as  the  operator  of  one  or  more 
pool  plants;  (b)  a  person  operating  a 
partially  regulated  distributing  plant; 
(c)  a  cooperative  association  with  re¬ 
spect  to  producer  milk  diverted  from  a 
pool  distributing  plant  to  a  nonpool  plant 
for  Its  account;  (d)  a  cooperative  asso¬ 
ciation  with  respect  to  its  member  pro¬ 
ducers’  milk  delivered  in  a  tank  truck 
owned,  operated  by,  or  under  contract 
to  the  association  from  the  farm  to  a  pool 
plant  of  another  handler;  (e)  a  person  in 
his  capacity  as  the  operator  of  an  other 
order  plant;  (f)  a  producer  handler;  and 
(g)  any  person  in  his  capacity  as  the 
operator  of  an  exempt  plant. 

Designating  as  handlers  the  operators 
of  the  various  types  of  plants  that  may  be 
associated  with  the  market  is  necessary 
so  that  the  market  administrator  may 
require  of  them  the  reports  to  determine 
the  regulatory  status  of  the  plants  and 
the  extent  of  their  obligations  to  the 
producer-settlement  fund. 

The  record  is  not  clear  whether  there 
is  any  governmental  agency  or  institu¬ 
tion  (Federal,  State,  county,  or  muni¬ 
cipal)  which  disposes  of  fluid  milk  prod¬ 
ucts  solely  for  use  on  its  own  premises 
or  to  its  own  facilities.  Any  such  insti¬ 
tution  should  be  exempt  from  regulation 
except  for  the  filing  of  reports  when  re¬ 
quested  to  do  so  by  the  market  admin¬ 
istrator. 

While  such  an  exempt  institution 
would  have  no  obligation  to  report  reg¬ 
ularly  to  the  market  administrator,  the 
order  should  provide  that  if  milk  is  pur¬ 
chased  from  a  pool  plant  by  such  an 
institution,  such  sales  by  the  pool  plant 
will  be  classified  as  Class  I.  Any  disposi¬ 
tion  of  milk  by  such  an  institution  to  pool 
plants  should  be  classified  as  Class  III. 

Milk  which  would  be  surplus  to  the 
fluid  requirements  of  such  institutions 
would  not  be  a  source  of  supply  which 
could  be  depended  upon  to  fulfill  the 
regular  requirements  of  the  market.  It 
would  bear  the  same  relationship  to  the 
marketwide  pool  as  does  the  surplus  of 
producer-handlers,  and  it  should  be  al¬ 
located  in  the  same  manner  as  a  receipt 
from  a  producer-handler.  Accordingly, 


milk  received  from  such  institutions 
should  receive  a  Class  in  classification. 

Cooperative  associations  whose  mem¬ 
bers  are  suppliers  of  milk  for  the  market 
here  under  consideration  generally  as¬ 
sume  the  responsibility  of  balancing  their 
buying  handlers’  supplies  with  such  han¬ 
dlers’  needs  for  fluid  milk.  Much  milk  not 
needed  for  fluid  uses  generally  can  be 
most  economically  handled  by  diversion 
directly  to  manufacturing  plants.  To  fa¬ 
cilitate  such  handling,  a  cooperative  is 
accorded  handler  status  for  milk  which 
it  causes  to  be  diverted  to  nonpool  plants 
for  its  account. 

When  milk  is  picked  up  at  the  farm 
in  a  tank  truck  owned,  operated  by,  or 
under  contract  to  a  cooperative  associa¬ 
tion,  and  milk  of  several  farmers  is 
commingled  in  one  load,  it  is  the  coopera¬ 
tive  association  that  verifies  the  weight 
and  butterfat  content  of  the  milk  of  each 
producer.  Handlers  who  receive  the  milk 
have  no  control  over  and  generally  take 
no  part  in  checking  the  weights  and  but¬ 
terfat  tests  of  milk  at  the  farm.  In  some 
instances,  handlers  may  not  even  know 
the  identity  of  the  producers  from  whom 
their  milk  is  received.  The  cooperative 
association,  therefore,  should  be  required 
to  report  to  the  market  administrator  the 
quantity  of  milk  received  from  each  pro¬ 
ducer.  The  association  should  be  respon¬ 
sible  for  obtaining  farm  samples  of  the 
milk  of  each  producer  and  for  the  testing 
of  such  samples. 

A  cooperative  association  which  as¬ 
sumes  the  responsibility  for  the  collection 
of  milk  at  the  farm  in  tank  trucks  and 
for  the  delivery  of  such  milk  to  pool 
plants  should  be  defined  as  the  handler 
of  such  milk  for  the  purpose  of  reporting 
the  farm  weights  and  tests  of  the  milk 
received  from  producers  and  the  quanti¬ 
ties  delivered  to  pool  plants.  In  addition, 
the  association  should  be  accountable  to 
the  producer-settlement  fund  for  any 
difference  in  the  quantities  of  milk  re¬ 
ceived  from  producers,  based  on  farm 
measurements,  and  the  quantities  of 
milk  which  purchasing  handlers  report 
as  received  at  their  plants  from  the  as¬ 
sociation.  This  is  necessary  to  assure  that 
cooperative  associations,  like  all  other 
handlers,  account  for  all  milk  received 
from  producers.  The  association  would 
also  account  to  the  producer-settlement 
fund  and  pay  the  administrative  assess¬ 
ment  on  any  quantity  of  milk  resulting 
from  a  difference  between  milk  received 
from  farms  and  that  delivered  to  pool 
plants. 

The  milk  received  by  a  pool  plant 
from  the  cooperative  association  as  a 
bulk  tank  handler  would  be  considered 
as  a  receipt  of  producer  milk  by  the 
operator  of  the  pool  plant.  The  pool 
plant  operator’s  obligation  for  such  milk 
to  the  producer-settlement  fund,  to  the 
administrative  fund  and  to  the  coopera¬ 
tive  would  be  the  same  as  for  producer 
milk  received  directly  from  the  farm  of 
an  individual  non-member  producer. 

Producer,  diverted  milk,  and  producer 
milk  definitions.  The  term  "producer” 
should  include  dairy  farmers  who  regu¬ 
larly  deliver  Grade  A  milk  to  plants 
which  are  supplying  fluid  milk  to  the 


marketing  area  in  the  proportions  speci¬ 
fied  in  the  pool  plant  standards  adopted 
herein.  Accordingly,  the  term  “producer” 
distinguishes  between  farmers  who  meet 
the  sanitary  requirements  for  the  pro¬ 
duction  of  Grade  A  milk  and  other  dairy 
farmers  whose  milk  may  be  qualified  only 
for  use  in  the  manufacture  of  dairy 
products. 

The  term  “producer”  should  not  in¬ 
clude  a  person  with  respect  to  milk  di¬ 
verted  to  a  pool  plant  from  another  order 
plant  if  the  operator  of  both  the  divert¬ 
ing  plant  and  the  pool  plant  of  receipt 
report  such  milk  as  diverted  and  have 
requested  Class  III  classification  in  the 
reports  of  receipts  and  utilization  filed 
with  their  respective  market  administra¬ 
tors.  This  will  facilitate  the  handling  of 
reserve  supplies  of  all  order  markets  in 
the  Northwest  without  burdening  one 
market  with  the  surplus  production  of 
another. 

“Producer  milk”  should  be  defined  to 
include  all  skim  milk  and  butterfat  in 
Grade  A  milk  received  at  a  pool  plant 
directly  from  a  dairy  farmer  or  from  a 
cooperative  association  in  its  capacity 
as  a  handler.  Producer  milk  would  also 
include  milk  diverted  under  certain  con¬ 
ditions  from  a  pool  plant  to  a  nonpool 
plant  by  either  a  handler  operating  a 
pool  plant  or  by  a  cooperative  in  its  ca¬ 
pacity  as  a  handler  diverting  milk  for  its 
account.  This  definition  will  facilitate  ap¬ 
plication  of  the  various  order  provisions 
by  specifying  that  milk  for  which  each 
handler  shall  be  responsible  for  paying 
the  class  prices  established  by  the  order 
according  to  his  use  of  milk. 

Although  a  producer  establishes  his 
affiliation  with  the  market  through 
delivery  of  milk  to  a  pool  plant,  his  milk 
occasionally  may  not  be  needed  at  pool 
plants.  This  is  due  to  the  day-to-day 
and  seasonal  variation  in  both  production 
and  sales.  The  variation  in  day-to-day 
sales  is  influenced  in  large  part  by  the 
fact  that  most  bottling  operations  are 
not  conducted  on  a  7-day-a-week  basis. 
Such  milk  can  sometimes  be  used  effi¬ 
ciently  by  diverting  it  directly  from  the 
farm  to  a  nonpool  manufacturing  plant. 
In  such  cases  the  movement  of  such  milk 
to  a  nonpool  plant  should  be  facilitated. 

The  order  should  provide  that  a  dairy 
farmer  may  retain  producer  status  un¬ 
der  certain  conditions  with  respect  to 
his  Grade  A  milk  diverted  to  a  nonpool 
plant  for  the  account  of  a  handler.  For 
the  months  of  March  through  July  ■when 
production  is  heaviest,  handlers  should 
be  permitted  to  divert  to  nonpool  plants 
without  limit  the  milk  normally  received 
from  producers  who  are  not  members  of 
a  cooperative  association  which  is  di¬ 
verting  member  milk  in  the  same  month. 
In  all  other  months  the  amount  which 
may  be  diverted  should  be  limited  to  a 
quantity  not  greater  than  that  received 
at  pool  plants. 

Likewise,  a  cooperative  association 
should  be  permitted  to  divert  to  nonpool 
plants  member  producer  milk  without 
limit  during  the  months  of  March 
through  July,  and  in  other  months  up  to 
an  amount  equal  to  the  volume  of  mem¬ 
ber  producer  milk  physically  received  at 
pool  plants.  However,  producer  status 
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with  respect  to  a  dairy  farmer  whose 
milk  is  so  diverted  during  the  months  of 
August  through  February  would  be  con¬ 
tingent  also  upon  the  receipt  of  his  milk 
at  a  pool  plant  on  at  least  3  days  during 
the  month.  This  will  assure  that  the  in¬ 
dividual  producer  continues  to  make  his 
milk  available  to  the  fluid  milk  market. 

In  order  to  prevent  the  association 
with  the  market-wide  pool  of  dairy 
farmers  whose  milk  is  acquired  solely 
for  diversion  to  nonpool  manufacturing 
plants  during  the  period  of  unlimited 
diversion,  the  diversion  privilege  should 
apply  only  to  the  milk  of  those  dairy 
farmers  who  have  previously  attained 
producer  status  through  shipment  of 
their  milk  to  a  pool  plant. 

The  percentage  basis  for  computing 
limits  on  milk  diversions  will  provide 
the  flexibility  needed  by  cooperatives  and 
pool  handlers  to  serve  the  market  effi¬ 
ciently.  It  will  not  affect  the  pool 
adversely. 

Should  milk  receipts  from  dairy  farm¬ 
ers  be  diverted  in  excess  of  the  limit  set 
forth  herein,  the  diverting  handler  must 
specify  the  dairy  farmers  whose  milk  was 
overdiverted  and  all  of  the  milk  of  such 
dairy  farmers  not  actually  received  at  a 
pool  plant  during  the  month  shall  not  be 
producer  milk  in  such  month. 

Should  the  diverting  handler  fail  or 
refuse  to  designate  which  producers’ 
milk  was  overdiverted,  all  milk  diverted 
by  the  handler  during  the  month  shall 
not  be  producer  milk  in  such  month. 

Milk  diverted  to  a  nonpool  plant  will 
be  considered  as  received  by  the  divert¬ 
ing  handler  at  the  location  of  the  plant 
to  which  diverted,  for  purposes  of  pric¬ 
ing  such  milk. 

In  order  to  preclude  duplicate  regula¬ 
tion  of  milk,  provisions  should  be  made 
for  excluding  as  producers,  persons 
whose  milk  is  diverted  to  a  plant  at 
which  such  milk  is  subject  to  the  price 
and  payment  provisions  of  any  other 
order. 

Under  no  circumstances  would  a  deliv¬ 
ery  of  producer  milk  from  the  farm  to 
the  plant  of  a  producer-handler  or  an 
exempt  plant  be  considered  as  “diverted 
milk”. 

To  facilitate  administration  of  the  or¬ 
der  and  reduce  bookkeeping,  it  is  pro¬ 
vided  that  milk  which  is  caused  by  a 
handler  (either  cooperative  or  proprie¬ 
tary)  to  be  delivered  from  the  farm  to 
the  pool  plant  of  another  handler  for 
Class  in  use  may  be  treated  as  diverted 
milk  if  it  is  so  reported  by  both  handlers. 
This  will  permit  the  diverting  handler  to 
maintain  all  the  milk  of  the  producers 
involved  on  his  producer  payroll  for  the 
month  and  the  transaction  would  be 
handled  as  though  it  were  an  interhan- 
dler  transfer.  Otherwise,  each  handler 
would  be  accountable  to  the  pool  for  that 
portion  of  the  producer’s  milk  which  was 
received  at  his  plant. 

Producer-handler  definition.  The  term 
“producer-handler”  should  apply  to  any 
person  who  both  produces  milk  on  his 
own  farm  and  operates  a  plant  from 
which  fluid  milk  products  are  distributed 
in  the  marketing  area  and  who  receives 
or  acquires  for  distribution  no  milk  or 


milk  products  from  any  source  other 
than  receipts  from  pool  plants  within 
the  limits  prescribed  herein. 

The  producer-handler  maintains  con¬ 
trol  of  his  own  milk  from  its  source  at 
the  farm  until  its  ultimate  disposition. 
When  an  individual  operates  a  dairy 
farm  and  a  fluid  milk  business  in  such 
manner,  it  has  not  been  necessary  to 
require  him  to  account  for  milk  pro¬ 
duced  on  his  own  farm  at  a  particular 
minimum  price.  The  producer-handler 
assumes  the  burden  of  maintaining  the 
necessary  reserve  supply  of  milk  associ¬ 
ated  with  his  fluid  milk  operations  and 
of  disposing  of  any  daily  or  seasonal 
surpluses  he  may  produce. 

The  extent  of  competition  of  producer- 
handlers  with  regulated  handlers  in  this 
market  makes  it  appropriate  that  ex¬ 
emption  from  pooling  and  pricing  be 
contingent  upon  his  meeting  certain  re¬ 
quirements.  Such  requirements  are  nec¬ 
essary  to  assure  that  his  sales  of  milk 
will  not  have  a  disruptive  effect  on  the 
orderly  marketing  of  milk  in  the  regu¬ 
lated  market. 

The  definition  of  a  producer-handler 
under  this  order  varies  from  that  of  the 
present  Oregon  regulation.  Under  the 
latter  such  a  person  is  permitted  to  pur¬ 
chase  virtually  unlimited  quantities  of 
milk  from  Oregon  regulated  plants  or 
directly  from  the  farms  of  dairy  farmers 
who  are  members  of  a  cooperative  associ¬ 
ation  without  losing  his  status  as  a  pro¬ 
ducer-handler.  Such  purchases  are 
classified  and  priced  as  Class  I  under  the 
Oregon  law  and  the  selling  handler  is 
required  to  account  to  the  Oregon  pool 
for  such  sales  as  Class  I  milk.  Since  the 
producer-handler  has  a  sales  quota  un¬ 
der  Oregon  law  which  he  cannot  exceed 
without  reimbursing  the  Oregon  pool,  he 
1s  not  in  a  position  to  use  such  milk  to 
secure  Class  I  sales  which  would  other¬ 
wise  accrue  to  the  daily  farmers  in  the 
marketwide  pool. 

Another  feature  of  the  Oregon  regula¬ 
tion  which  differs  from  a  Federal  order 
is  that  which  permits  a  producer-han¬ 
dler  to  bottle  within  certain  limits,  the 
milk  of  other  producer-handlers. 

The  Oregon  law,  moreover,  completely 
exempts  from  regulation  any  producer- 
handler  who  has  less  than  26  cows  and 
who  purchases  no  milk  in  either  bulk  or 
packaged  form. 

Under  the  order  contained  herein  a 
producer-handler  is  not  permitted  to  re¬ 
ceive  fluid  milk  products  in  bulk  from 
any  source  except  his  own  farm  produc¬ 
tion.  Since  there  are  no  sales  quotas  un¬ 
der  the  Federal  order,  to  permit  a  pro¬ 
ducer-handler  to  supplement  his  own 
production  with  unlimited  receipts  from 
other  producers  whenever  his  Class  I 
sales  exceed  his  own  production  would 
result  in  the  pool  producers  bearing  the 
entire  burden  of  the  surplus  associated 
with  such  milk. 

Neither  is  a  producer-handler  per¬ 
mitted  to  bottle  milk  for  another  pro¬ 
ducer-handler.  Were  this  to  happen  both 
producer-handlers  automatically  would 
lose  such  status  and  would  become  fully 
regulated  handlers  and  pool  producers. 
The  receipt  of  milk  at  the  bottling  plant 


would  be  considered  a  receipt  from  a 
producer  and  the  milk  packaged  and  sold 
wrould  be  considered  as  sold  by  a  handler. 

As  long  as  he  retains  his  exempt  status, 
the  only  obligation  imposed  on  a  pro¬ 
ducer-handler  by  the  order  is  to  file 
periodic  reports  with  the  market  admin¬ 
istrator  and  permit  the  verification  of 
same.  The  purpose  of  these  reports  is  to 
permit  the  market  administrator  to 
verify  that  the  operation  continues  to  be 
a  bona  fide  producer-handler.  Such  re¬ 
ports  are  necessary  regardless  of  the 
size  of  the  producer-handler. 

Under  the  order  contained  herein,  a 
producer-handler  is  not  permitted  to  re¬ 
ceive  fluid  milk  products  in  bulk  from 
any  source  except  his  own  farm  produc¬ 
tion.  He  is  permitted  to  purchase  fluid 
milk  products  (other  than  whole-  milk) 
in  consumer  packages  from  pool  plants 
during  the  month  in  an  amount  that 
does  not  exceed  a  daily  average  of  100 
pounds. 

Some  orders  permit  producer-handlers 
to  receive  small  quantities  of  milk  in  bulk 
from  pool  plants  to  take  care  of  emer¬ 
gencies  that  may  arise.  The  testimony 
of  several  producer-handlers  who  testi¬ 
fied  at  the  hearing  was  that  such  an  al¬ 
lowance  probably  was  not  necessary  and 
that  a  person  to  enjoy  producer-handler 
status  should  rely  entirely  on  milk  of  his 
own  production.  At  least  one  of  the  per¬ 
sons  who  so  testified  (a  producer-handler 
as  defined  under  the  Oregon  statute) 
purchases,  however,  substantial  quanti¬ 
ties  of  milk  at  the  present  time  to 
augment  his  own  production. 

Although  not  permitted  to  purchase 
fluid  milk  products  in  bulk,  producer- 
handlers  should  be  enabled  to  purchase 
a  limited  quantity  of  fluid  milk  prod¬ 
ucts  (other  than  whole  milk)  in  packaged 
form  from  pool  plants.  There  are  a  great 
many  small  producer-handlers  in  the 
Oregon-Washington  marketing  area.  Be¬ 
cause  of  their  small  volumes  of  milk,  it 
might  not  be  feasible  for  many  of  them 
to  process  fluid  milk  products  other  than 
bottled  milk.  Permitting  them  to  pur¬ 
chase  from  pool  plants  in  packaged  form 
up  to  100  pounds  per  day  of  such  items  as 
flavored  milk  and  milk  drinks,  butter¬ 
milk,  creams  of  varying  tests,  etc.,  should 
be  sufficient  to  accommodate  their  needs 
in  this  respect.  The  limit  of  100  pounds 
per  day  will  assure  that  the  producer- 
handler  does  not  rely  on  such  packaged 
products  to  balance  the  variation  in  his 
own  production. 

These  provisions  do  not  preclude  a 
producer-handler  from  receiving  and  dis¬ 
tributing  nonfluid  milk  products  such  as 
butter,  cheese,  ice  cream  etc.,  which  may 
be  purchased  from  other  sources.  They 
would,  however,  prevent  him  from  re¬ 
ceiving  nonfat  milk  solids  for  reconsti¬ 
tution  for  use  as  skim  milk  in  beverages 
of  any  sort,  including  filled  milk. 

Receipts  of  milk  at  a  pool  plant  from 
producer-handlers  should  be  considered 
as  receipts  of  other  source  milk.  Other¬ 
wise,  producer-handlers  who  do  not 
share  their  own  Class  I  sales  by  pooling 
would  share  in  the  Class  I  sales  accruing 
to  producers  in  the  market.  At  the  same 
time  the  producer-handler  would  not  be 
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bearing  his  proper  share  of  the  reserve 
supplies  associated  with  his  Class  I  sales. 

The  recommended  decision  contained 
a  provision  whereby  a  producer-handler 
could  exchange  packaged  milk  with  a 
pool  plant  and  not  lose  his  exempt  status 
if  his  receipts  from  the  pool  plant  did  not 
exceed  the  quantity  transferred  to  the 
pool  plant.  Similarly  the  receipts  would 
be  subtracted  from  the  Class  I  utilization 
of  the  pool  handler  in  an  amount  equal 
to  the  transfer  to  the  producer-handler. 

The  handler  whose  operation  this  pro¬ 
vision  was  designed  to  accommodate  ex¬ 
cepted  to  it,  indicating  it  was  his  desire 
to  be  able  to  receive  unlimited  quantities 
of  packaged  milk  from  the  producer- 
handler  at  a  point  outside  his  plant  with¬ 
out  having  such  milk  classified  as  Class 
III  and  without  having  to  account  to  the 
pool  for  such  receipts.  The  exception 
makes  no  reference  to  offsetting  transfers 
to  the  plant  of  the  producer-handler. 

To  permit  a  producer-handler  to  dis¬ 
pose  of  unlimited  quantities  of  milk  to  a 
pool  handler  for  Class  I  use  would  make 
it  possible  for  the  producer-handler  to 
use  his  surplus  milk  to  displace  the  Class 
I  sales  of  producers  who  are  the  regular 
source  of  supply  for  the  market.  At  the 
same  time,  it  would  permit  the  handler 
to  purchase  Class  I  milk  at  whatever 
price  the  producer-handler  was  willing 
to  accept.  This  could  result  in  giving  such 
handler  a  competitive  advantage  over 
other  handlers. 

Accordingly,  the  provision  is  deleted 
and  the  allocation  provisions  are  revised 
to  provide  that  milk  acquired  from  a 
producer-handler  for  distribution  shall 
be  subtracted  from  Class  III  of  the  pool 
handler’s  utilization  even  if  not  received 
at  the  handler’s  plant. 

Various  business  arrangements,  in¬ 
volving  superficial  association  with  the 
milk  production  operation,  may  be  used 
to  acquire  an  appearance  of  true 
producer-handler  operation.  To  preclude 
the  use  of  such  devices  the  order  should 
provide  that  a  producer-handler  furnish 
proof  satisfactory  to  the  market  admin¬ 
istrator  that  (a)  the  care  and  manage¬ 
ment  of  all  the  dairy  animals  and  other 
resources  necessary  to  produce  the  en¬ 
tire  volume  of  fluid  milk  products  han¬ 
dled  is  the  personal  enterprise  of  and  at 
the  personal  risk  of  such  person,  and  (b> 
the  operation  of  the  processing  and  dis¬ 
tributing  business  is  the  personal  enter¬ 
prise  of  and  at  the  personal  risk  of  such 
person.  A  producer-handler  would  be  re¬ 
quired  to  make  such  reports  of  his  re¬ 
ceipts  and  utilization  as  the  market  ad¬ 
ministrator  deems  necessary  to  verify 
the  status  of  such  person’s  operation  and 
to  facilitate  verification  of  transactions 
with  other  handlers. 

Other  source  milk  definition.  A  defini¬ 
tion  of  “other  source  milk”  is  necessary 
to  facilitate  the  application  of  the  order 
to  the  various  categories  of  receipts  at 
a  regulated  plant. 

Other  source  milk  should  include  all 
skim  milk  and  butterfat  contained  in  or 
represented  by  (a)  fluid  milk  products 
utilized  by  the  handler  in  his  operation 
(except  producer  milk,  fluid  milk  prod¬ 
ucts  received  from  pool  plants,  and  fluid 
milk  products  in  inventory  at  the  begin¬ 


ning  of  the  month),  •  b>  all  manufac¬ 
tured  dairy  products  from  any  source 
(including  those  produced  at  the  plant) 
which  are  reprocessed  or  converted  into 
another  product  during  the  month,  and 
(c)  any  disappearance  of  products  other 
than  fluid  milk  products  which  are  not 
otherwise  accounted  for  under  the  order. 

In  order  to  verify  the  actual  utiliza¬ 
tion  of  milk  received  from  producers,  it 
is  necessary  that  the  market  administra¬ 
tor  be  in  a  position  to  reconcile  all  re¬ 
ceipts  of  milk  and  dairy  products  with 
the  handler’s  disposition  records.  If  such 
records  cannot  be  reconciled,  the  han¬ 
dler  must  be  held  responsible  for  the 
shrinkage  or  the  overrun  which  occurs 
as  a  result  of  the  discrepancy  between 
records  of  receipts  and  disposition. 
Otherwise,  the  handler  with  improper 
or  incomplete  records  would  be  in  a  posi¬ 
tion  to  gain  an  advantage  over  his  com¬ 
petitors  who  properly  account  for  all 
milk  and  dairy  products  received.  It  is 
equally  necessary  that  the  handler  be 
required  to  account  for  all  nonfluid  dairy 
products.  Otherwise,  a  handler  by  fail¬ 
ing  to  keep  records  of  receipts  of  nonfat 
dry  milk  and  similar  products  that  can 
be  reconstituted  into  skim  milk  or  other 
fluid  milk  products  could  gain  a  competi¬ 
tive  advantage  over  other  handlers  in  the 
market. 

b.  Classification  and  allocation  of  milk. 
A  classified  use  plan  should  be  established 
to  insure  that  all  milk  and  milk  products 
handled  by  handlers  fully  or  partially 
regulated  under  the  order  are  fully  ac¬ 
counted  for  according  to  the  various  uses 
in  such  handlers’  plants.  Milk  is  disposed 
of  in  the  market  in  a  wide  variety  of 
forms,  representing  different  proportions 
of  butterfat  and  skim  milk  components 
of  milk.  These  proportions  may  be  greatly 
changed  from  the  proportions  of  butter¬ 
fat  and  skim  milk  in  the  milk  as  first 
received.  Accounting  for  milk  and  milk 
products  on  a  skim  milk  and  butterfat 
basis  is  the  most  appropriate  means  of 
securing  complete  accounting  on  all  milk 
and  milk  products  involved  in  the  mar¬ 
ket  transactions. 

This  accounting  system,  common  in 
Federal  orders,  will  insure  uniformity  in 
application  of  the  classification  and 
pricing  provisions  of  the  order  to 
handlers. 

Fluid  milk  product.  A  definition  of 
“fluid  milk  product”  is  provided  in  the 
order. 

“Fluid  milk  product”  means  the  skim 
milk  and  butterfat  contained  in  milk, 
skim  milk,  buttermilk,  flavored  milk  and 
milk  drinks,  mixtures  of  cream  and  milk 
such  as  ilf  and  half,”  concentrated 
milk  and  lied  milk.  Except  as  specifi¬ 
cally  not  .  below,  the  term  includes 
these  products  in  either  fluid  or  frozen 
form  and  regardless  of  whether  addi¬ 
tional  nonfat  milk  solids  have  been 
added. 

(b)  Classification  of  milk.  Milk  and 
milk  products  received  by  handlers 
should  be  classified  on  the  basis  of  skim 
milk  and  butterfat  according  to  the  form 
in  which,  or  the  purpose  for  which,  such 
skim  milk  and  butterfat  were  used  or 
disposed  of,  as  Class  I,  Class  n,  or  Class 
III  milk. 


Milk  is  received  by  handlers  directly 
from  dairy  farmers,  from  other  han¬ 
dlers,  and  from  other  sources.  Milk  from 
all  these  sources  may  be  commingled  in 
the  handler’s  plant.  It  is  also  necessary, 
therefore,  to  have  a  plan  for  allocating 
the  uses  of  milk  to  each  source  of  sup¬ 
ply  in  order  to  afford  a  means  to  estab¬ 
lish  the  classification  of  producer  milk 
and  to  apply  class  prices  thereto. 

The  Class  I  classification  adopted 
herein  is  similar  to  that  contained  in  the 
present  Oregon  statute  except  that  fluid 
cream  is  classified  as  Class  n.  Fluid 
cream  products  containing  less  than  18 
percent  butterfat,  “half  and  half”  for 
example,  would  continue  to  be  classified 
as  Class  I.  The  recommended  decision 
would  have  classified  as  Class  I  all  fluid 
cream  and  cream  products  other  than 
sterilized  cream  and  cream  products 
aseptically  packaged  and  aerated  cream. 
The  sterilized  aseptically  packaged  cream 
products  were  classified  as  Class  II  and 
aerated  cream  was  classified  as  Class  III. 

Accordingly,  Class  I  milk  should  in¬ 
clude  all  skim  milk  and  butterfat  dis¬ 
posed  of  in  the  form  of  a  fluid  milk  prod¬ 
uct  as  defined  herein.  Further,  any  prod¬ 
uct  not  specified  in  Class  II  or  Class  III 
milk  and  any  milk  that  cannot  be  ac¬ 
counted  for  by  the  handler  (other  than 
shrinkage  within  the  limits  permitted  in 
Class  III)  would  be  classified  as  Class  I. 
Class  I,  however,  should  not  include 
products  which  are  sterilized  and  in 
hermetically  sealed  all-metal  containers. 

Proponent  cooperatives  urged  the  in¬ 
clusion  in  Class  I  of  yogurt  and  eggnog. 
Handlers  opposed  such  classification. 
Under  the  present  Oregon  regulations, 
yogurt  and  eggnog  are  classified  as  Class 
n  milk.  Neither  product  is  classified  as 
Class  I  in  the  adjoining  Federal  order 
markets,  being  classified  as  Class  H  in 
the  Puget  Sound  marketing  area  and  as 
Class  III  in  the  Inland  Empire  marketing 
area.  In  the  absence  of  any  substantial 
evidence  in  the  record  to  support  a  Class 
I  classification,  these  items  should  not  be 
classified  as  Class  I  under  the  order  at 
this  time. 

Producers  specifically  proposed  that 
filled  milk  be  classified  as  a  Class  I  item. 
At  the  present  time,  this  product  is  classi¬ 
fied  and  priced  as  Class  I  milk  in  the 
State  of  Oregon  but  may  not  be  distrib¬ 
uted  in  the  Washington  portion  of  the 
marketing  area. 

A  hearing  held  at  Memphis,  Tenn.,  in 
February,  April,  and  May  1968  (33  F.R. 
2785)  dealt  with  the  appropriate  classi¬ 
fication  treatment  in  all  Federal  order 
markets  of  filled  milk  and  certain  other 
products  containing  milk  or  milk  deriva¬ 
tives  which  are  disposed  of  in  fluid  form. 
Evidence  was  received  as  to  the  need  for 
a  coordinated  program  of  classifying 
such  proucts  in  all  Federal  order  mar¬ 
kets.  A  recommended  decision  based  on 
the  Memphis  healing  was  issued  on 
June  17,  1969.  The  findings  and  conclu¬ 
sions  adopted  therein  are  similar  to  the 
findings  and  conclusions  of  this  decision 
with  respect  to  the  classification  of  filled 
milk. 

Skim  milk  disposed  of  for  fluid  con¬ 
sumption  in  “filled  milk”  should  be  clas¬ 
sified  as  Class  I  milk. 
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The  product  marketed  as  “filled  milk” 
is  a  combination  of  skim  milk  and  vege¬ 
table  fat  or  oil  in  about  the  same  propor¬ 
tions  as  the  skim  milk  and  butterfat  in 
whole  milk.  Hence,  well  over  90  percent 
of  the  product  is  skim  milk.  In  filled  milk 
the  skim  milk  portion  may  be  either 
fresh  fluid  skim  milk  as  separated  from 
whole  milk  or  reconstituted  fluid  skim 
milk  prepared  from  a  concentrated  prod¬ 
uct  such  as  nonfat  dry  milk.  Whether 
made  from  vegetable  fat  and  fresh  or 
reconstituted  skim  milk,  or  any  combina¬ 
tion  thereof,  the  resulting  product  re¬ 
sembles  whole  milk  in  appearance. 

Pilled  milk  is  distributed  by  milk 
handlers  in  the  course  of  their  regular 
business  through  the  same  outlets  and  in 
the  same  types  of  containers  as  whole 
milk. 

As  noted  above,  the  skim  milk  in  the 
product  is  now  classified  and  priced  as 
Class  I  milk  under  the  Oregon  regula¬ 
tions.  Likewise  X  is  classified  and  priced 
as  Class  I  milk  in  most  Federal  order 
markets.  Skim  milk  is  the  principal  milk 
product  involved  in  the  classification 
since  the  residual  butterfat  in  the  skim 
milk  would  be  minimal. 

The  evidence  in  the  present  hearing 
record  supports  the  classification  of 
skim  milk  and  butterfat  utilized  in  filled 
milk  as  Class  I  disposition. 

The  Act  specifically  provides  that  each 
order  shall  contain  terms  “*  *  *  classi¬ 
fying  milk  in  accordance  with  the  form 
in  which  or  the  purpose  for  which  it  is 
used  *  *  In  applying  the  language 
of  the  Act  we  must  consider  the  form  and 
the  purpose  of  use  of  both  the  filled  milk 
and  its  milk  ingredient  content. 

The  form  of  filled  milk  and  the  pur¬ 
pose  for  which  it  is  used  are  the  same  in 
form  and  purpose  of  use  as  whole  milk. 
Pilled  milk  is  disposed  of  in  fluid  form 
in  semblance  of  whole  milk.  Handlers 
market  it  in  the  same  types  of  packages 
and  in  the  same  trade  channels  as  the 
whole  milk  they  sell.  It  is  primarily  in¬ 
tended  as  a  beverage  substitute  for  whole 
milk. 

Similarly,  the  fluid  skim  milk  content 
of  the  filled  milk  is  in  the  same  form  as 
the  skim  milk  in  whole  milk  and  serves 
the  same  purpose,  providing  in  each  case 
the  main  body  of  the  product  thereby 
making  it  a  milk  beverage.  The  addition 
of  nonmilk  ingredients,  principally 
vegetable  fat  or  oil  and  stabilizers,  does 
not  alter  the  basis  for  Class  I 
classification. 

This  classification  of  the  product 
recognizes  further  that  the  Class  I  price 
level  serves  to  assure  an  adequate  but 
not  excessive  milk  supply.  Hence,  the 
skim  milk  (or  butterfat)  in  both  prod¬ 
ucts,  and  in  other  fluid  milk  products, 
should  make  proportionate  contributions 
to  this  objective  and  returns  to  dairy 
farmers  for  the  corresponding  milk 
components  of  the  two  products  should 
be  the  same. 

The  product  “filled  milk”  -therefore 
should  be  classified,  for  the  purpose  of 
pricing  under  the  order,  in  the  same 
manner  as  whole  milk.  As  in  the  case  of 
other  fluid  milk  products  containing 
some  nonmilk  ingredients,  the  classifica¬ 


tion  should  apply  only  to  the  milk 
ingredients  in  the  product. 

Some  handlers  opposed  Class  I  classi¬ 
fication  on  the  ground  that  the  product 
can  be  reconstituted  from  nonfluid  in¬ 
gredients  and  hence  should  be  classified 
as  other  than  Class  I.  In  view  of  the  pre¬ 
ceding,  the  handlers’  proposal  is  not 
adopted. 

At  the  hearing,  producers  proposed  to 
exclude  from  Class  I  only  those  sterilized 
fluid  milk  products  that  are  packed  in 
hermetically  sealed  metal  containers. 
Producers  contended  that  the  product 
when  sold  in  the  foil-lined  paper  carton 
should  be  classified  and  priced  as  Class  I 
the  same  as  any  other  fluid  cream  in  a 
paper  carton.  They  claimed  that  its 
alleged  asepsis  and  6-week  shelf  life  do 
not  sufficiently  distinguish  it  from  ordi¬ 
nary  pasteurized  cream  to  warrant  a 
different  classification.  They  further 
stated  that  even  should  a  distinction  be 
made,  the  product  should  be  classified 
and  priced  as  Class  I  since  its  sales  re¬ 
place  those  of  fluid  cream  which  other¬ 
wise  would  accrue  to  the  benefit  of  pool 
producers. 

A  witness  appeared  for  the  Avoset  Co., 
a  California  concern  which  packages 
sterilized  cream  in  glass  and  foil-lined 
paper  cartons.  It  is  the  position  of  the 
Avoset  Co.  that  its  product  should 
be  classified  as  Class  HI.  It  is  claimed 
that  the  foil-lined  carton,  though  it  per¬ 
mits  the  passage  of  air  into  and  out  of 
the  container,  does  prevent  rapid  micro¬ 
bial  spoilage.  It  is  further  claimed  that 
the  product  is  completely  aseptic,  has  a 
long  shelf  life  and  therefore  should  be 
classified  the  same  as  sterilized  products 
in  all-metal  containers. 

At  the  present  time,  the  product  is 
classified  and  priced  as  Class  I  under 
many  Federal  orders  which  exclude  from 
Class  I  only  those  sterilized  products 
which  are  packaged  in  hermetically 
sealed  metal  or  glass  containers.  In  other 
orders,  its  classification  depends  on 
whether  the  foil-lined  carton  is  con¬ 
sidered  to  be  hermetically  sealed. 

Under  the  present  Oregon  regulation 
the  product  is  not  classified  as  Class  I. 

On  the  present  record  the  product 
should  be  classified  as  Class  H.  Its  dis¬ 
tribution  in  the  market  is  very  limited 
at  the  present  time.  It  is  not  made  in 
any  plant  which  would  be  subject  to  reg¬ 
ulation.  Handlers  merely  act  as  jobbers 
for  the  product  which  is  processed  in 
California.  Since  it  also  provided  that 
the  product  be  deducted  from  Class  n 
in  the  allocation  procedure,  handlers 
will  not  incur  any  obligation  to  the  pool 
as  a  result  of  handling  it. 

Should  the  product  be  manufactured 
in  a  pool  plant,  the  handler  would  desire 
a  dependable  supply  of  high  quality  milk 
as  he  does  for  cottage  cheese,  ice  cream, 
and  other  products  classified  as  Class  H. 
It  should  be  classified  in  the  same  class. 

Proponent  cooperative  associations  ex¬ 
cepted  to  the  recommended  classification 
of  cream  and  cream  products.  It  was 
their  position  that  all  cream  should  be 
classified  in  the  same  class  regardless  of 
whether  it  is  sterilized  or  eseptically 
packaged.  They  suggested  that  all  cream 


might  properly  be  classified  as  Class  II 
rather  than  as  Class  L  This  they  felt 
would  improve  the  competitive  position 
of  fresh  cream  in  the  market  place. 

In  the  Oregon-Washington  market,  as 
in  all  others,  sales  of  cream  have  been 
declining  steadily.  This  decline  is  at¬ 
tributable  in  part  to  changes  in  the  die¬ 
tary  habits  of  the  American  people  and 
in  part  to  the  competition  of  lower  priced 
cream  substitutes  made  from  vegetable 
fat. 

Classifying  cream  in  the  lower  priced 
Class  II  category  will  make  these  items 
more  competitive  pricewise  with  non¬ 
dairy  substitutes  and  should  result  in 
increased  use  of  butterfat  in  cream. 

Mixtures  of  cream  and  milk  or  skim 
milk  such  as  “half  and  half”  should  con¬ 
tinue  to  be  classified  as  Class  I.  These 
products,  because  of  their  lower  butter¬ 
fat  content,  have  been  in  a  much  better 
competitive  position  with  nondairy  sub¬ 
stitutes,  than  fluid  cream  has  been.  The 
Class  I  classification  should  include  all 
such  products  regardless  of  whether  ster¬ 
ilized  and  aseptically  packaged.  This  will 
place  all  such  products  on  an  equal  com¬ 
petitive  basis.  To  insure  uniformity  of 
interpretation,  the  order  should  specify 
that  all  products  containing  less  than  18 
percent  butterfat  be  Class  I.  Products 
with  18  percent  or  more  butterfat  would 
be  Class  II  even  though  in  the  State  of 
Washington  a  product  to  be  designated 
as  cream  must  contain  at  least  20  percent 
butterfat.  Both  Federal  and  Oregon 
standards  fix  18  percent  as  the  minimum 
butterfat  content  of  cream.  The  stand¬ 
ards  are  as  reported  in  Agriculture  Hand¬ 
book  No.  51,  “Federal  and  State  Stand¬ 
ards  for  the  Composition  of  Milk  Prod¬ 
ucts”,  dated  January  1,  1965,  issued  by 
the  U.S.  Department  of  Agriculture,  Con¬ 
sumer  and  Marketing  Service. 

The  products  classified  in  Class  I  are 
fluid  milk  products  for  which  handlers 
require  a  regular  and  dependable  supply 
of  high  quality  milk.  In  general,  they 
are  bulky,  highly  perishable,  and  must 
be  processed  on  a  day  to  day  basis. 

Under  some  circumstances,  nonfat 
milk  solids  may  be  used  to  increase  the 
normal  nonfat  milk  solids  content  in  the 
preparation  of  fluid  milk  products  dis¬ 
tributed  in  the  marketing  area.  For  the 
purposes  of  accounting  for  the  skim  milk 
required  to  produce  such  products,  the 
added  nonfat  milk  solids  should  include 
the  normal  quantity  of  water  originally 
associated  therewith.  The  volume  of  the 
fluid  milk  product  to  which  nonfat  milk 
solids  had  been  added,  to  be  classified 
in  Class  I,  would  be  the  quantity  equiva¬ 
lent  to  the  volume  of  the  same  product 
made  without  the  addition  of  nonfat 
milk  solids.  The  remaining  volume  of  the 
product,  which  represents  the  skim  milk 
equivalent  of  added  nonfat  milk  solids, 
should  be  classified  as  Class  III. 

In  the  case  of  products  which  are 
wholly  or  partially  reconstituted  from 
nonfat  milk  solids,  such  products  would 
be  accounted  for  by  adding  to  the  nonfat 
milk  solids  the  normal  quantity  of  water 
originally  associated  with  the  solids  and 
the  entire  volume  would  be  accounted  for 
as  Class  I. 
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Inventories  of  fluid  milk  products  at 
the  end  of  each  month  enter  into  the  ac¬ 
counting  for  a  handler’s  receipts  and 
utilization.  To  facilitate  the  accounting 
procedure,  the  month-end  inventories  of 
bulk  fluid  milk  products  should  be  classi¬ 
fied  in  Class  in.  In  the  following  month, 
they  would  be  subtracted  under  the  allo¬ 
cation  procedure  first  from  any  available 
Class  ni  milk  and  then,  in  sequence, 
from  Class  H  and  Class  I.  The  higher  use 
value  of  any  such  skim  milk  and  butter- 
fat  allocated  to  Class  I  or  Class  II  in  the 
following  month  would  be  reflected  in 
returns  to  producers. 

Fluid  milk  products  on  hand  in 
packaged  form  at  the  end  of  the  month 
should  be  classified  as  Class  I  milk.  This 
classification  conforms  with  the  ultimate 
utilization  of  most  of  the  packaged  fluid 
milk  products  in  Inventory.  This  results 
in  fewer  adjustments  in  classification  and 
handlers’  obligations  than  if  classified  in 
Class  ni  as  in  the  case  of  bulk  milk. 

To  insure  that  all  handlers  pay  the 
current  month’s  Class  I  milk  price  for 
Class  I  dispositions  during  the  month,  it 
is  provided  that  if  the  Class  I  milk  price 
Increases  over  the  previous  month,  the 
handler  will  be  charged  the  difference 
between  the  Class  I  milk  price  for  the 
current  month  and  the  Class  I  milk  price 
for  the  preceding  month  on  the  quantity 
of  ending  inventory  assigned  to  Class  I 
milk  in  the  preceding  month.  Likewise,  if 
the  Class  I  milk  price  decreases,  the  han¬ 
dler  will  receive  a  corresponding  credit. 

Inventories  would  include  only  the 
skim  milk  and  butterfat  in  bulk  and 
packaged  fluid  milk  products  on  hand  at 
the  end  of  the  month.  Since  the  dis¬ 
position  of  skim  milk  and  butterfat  in 
nonfluid  milk  products  has  been  account¬ 
ed  for  when  used  to  manufacture  a  milk 
product  (and  classified  as  Class  II  or 
Class  III)  such  skim  milk  and  butterfat 
would  not  be  included  in  inventories. 

Inventories  of  fluid  milk  products  at 
the  beginning  of  the  first  month  in  which 
this  order  becomes  effective  or  during 
any  month  in  which  a  plant  becomes 
regulated  for  the  first  time  should  be 
allocated  to  any  available  Class  III 
utilization  of  the  plant  during  the  month. 
This  procedure  will  preserve  the  priority 
of  assignment  to  current  receipts  of 
producer  milk  of  the  current  Class  I 
utilization  of  the  plant. 

Class  II  should  include  all  skim  milk 
and  butterfat  disposed  of  in  the  form 
of  cream  (including  that  in  frozen 
cream,  plastic  cream  and  condensed  milk 
and  condensed  skim  milk,  either  plain  or 
sweetened)  which  is  used  to  produce  ice 
cream,  Ice  cream  mix,  frozen  desserts  and 
mixes  therefor,  eggnog,  yogurt,  cottage 
cheese,  sour  cream  mixtures  to  which 
other  ingredients  have  been  added  (com¬ 
monly  referred  to  as  “dips”)  aerated 
cream  products,  and  sterilized  cream 
which  is  aseptically  packaged. 

Class  II  should  also  include  fluid  milk 
products  and  cream  disposed  of  to  bak¬ 
eries,  candy  factories,  soup  companies 
and  similar  establishments  where  non¬ 
dairy  foods  are  processed  commercially. 
In  the  recommended  decision  such  dis¬ 
position  would  have  been  classified  as 
Class  III.  In  the  exceptions  it  is  pointed 


out  that  such  disposition  is  classified  as 
Class  n  milk  under  both  the  present  Ore¬ 
gon  statute  and  under  the  adjoining  Fed¬ 
eral  order  regulating  the  Puget  Sound 
marketing  area,  and  that  such  manufac¬ 
turers  have  shown  a  willingness  to  pay 
Class  II  prices  for  high  quality  Grade  A 
milk  of  producers  for  use  in  such  prod¬ 
ucts.  Accordingly,  it  is  concluded  that 
such  usage  should  be  classified  as 
Class  II. 

The  items  specified  in  Class  II  consti¬ 
tute  a  substantial  and  continuing  outlet 
for  reserve  supplies  of  producer  milk.  The 
ice  cream  and  cottage  cheese  market  is 
a  year-round  market  requiring  a  regular 
supply  of  high  quality  milk.  Although 
there  is  no  general  requirement  through¬ 
out  the  area  that  Grade  A  milk  must  be 
used  in  the  manufacture  of  ice  cream,  ice 
cream  mix  and  cottage  cheese,  there  is 
a  demand  by  handlers  for  Grade  A  milk 
for  these  uses.  This  has  been  recognized 
by  the  State  of  Oregon  which  has  estab¬ 
lished  a  separate  classification  for  these 
items  priced  higher  than  the  price  of 
milk  used  in  butter,  hard  cheese,  nonfat 
dry  milk,  evaporated  milk,  etc.  Con¬ 
densed  milk  and  frozen  and  plastic  cream 
are  used  in  the  manufacture  of  ice  cream 
and  when  so  used  should  be  classified  in 
the  same  class  as  ice  cream. 

A  Class  III  classification  should  be  es¬ 
tablished  for  milk  used  in  the  manufac¬ 
ture  of  other  dairy  products  such  as  but¬ 
ter,  cheese  (other  than  cottage  cheese) 
nonfat  dry  milk,  dry  whole  milk,  steri¬ 
lized  products  in  hermetically  sealed  all- 
metal  containers,  bulk  evaporated  milk, 
and  condensed  milk  or  skim  milk  reused 
in  the  production  of  a  Class  m  product 
in  a  pool  plant  or  in  a  nonpool  plant 
located  in  the  marketing  area.  These 
items  are  generally  in  concentrated  form, 
are  storable  and  compete  on  the  national 
market  with  like  products  produced  any- 
where  in  the  United  States. 

For  convenience  and  economy  of  ad¬ 
ministration,  it  is  necessary  to  distin¬ 
guish  between  the  use  of  condensed  milk 
and  condensed  skim  milk  in  Class  II  and 
in  Class  III.  These  condensed  products 
when  used  in  the  manufacture  of  any 
other  product  here  defined  as  Class  II 
should  also  be  classified  as  Class  II.  The 
Class  III  classification  of  these  con¬ 
densed  products  should  be  confined  to 
that  which  is  reused  in  the  manufacture 
of  a  product  such  as  evaporated  milk  or 
nonfat  dry  milk  solids  and  that  used  in 
the  fortification  of  a  Class  I  product.  The 
Class  III  classification  will  apply  only 
when  such  reuse  occurs  in  a  pool  plant 
or  in  a  nonpool  plant  located  within  the 
marketing  area. 

The  principal  use  of  condensed  milk 
and  condensed  skim  milk  is  in  the  man¬ 
ufacture  of  ice  cream,  a  Class  II  utiliza¬ 
tion.  It  is  seldom  hauled  long  distances 
for  further  processing  into  Class  III 
products. 

Condensed  milk  and  skim  milk,  how¬ 
ever,  are  frequently  shipped  to  distant 
points  for  use  in  ice  cream.  The  cost  to 
the  market  administrator  of  verifying 
the  actual  use  of  such  condensed  prod¬ 
ucts  would  be  prohibitive.  Hence,  any 
condensed  milk  or  condensed  skim  milk 


which  is  disposed  of  outside  the  market¬ 
ing  area,  other  than  to  a  pool  plant 
should  be  classified  as  Class  n  milk.  This 
will  obviate  the  necessity  of  the  market 
administrator’s  being  required  to  travel 
long  distances  to  determine  by  audit  the 
ultimate  use  of  such  product. 

Class  III  also  would  include  inventories 
of  fluid  milk  products  not  processed  or 
packaged.  It  would  include  the  skim  milk 
equivalent  of  that  portion  of  any  nonfat 
milk  solids  which  were  added  to  a  fluid 
milk  product  but  were  not  classified  as 
Class  I. 

Skim  milk  and  butterfat  in  fluid  milk 
products  dumped  or  disposed  of  by  a 
handler  for  livestock  feed  should  be  clas¬ 
sified  as  Class  HI  milk.  Such  outlets  often 
represent  the  most  efficient  means  of  dis¬ 
posing  of  surplus  skim  milk.  Transpor¬ 
tation  and  handling  costs  are  such  that 
it  is  uneconomical  to  ship  relatively 
small,  sporadic  quantities  of  unneeded 
skim  milk  to  trade  outlets  for  surplus 
disposal.  In  the  case  of  route  returns  of 
such  products  as  homogenized  milk  and 
chocolate  milk,  it  is  difficult  or  impracti¬ 
cable  to  salvage  the  butterfat  for  further 
use.  Such  butterfat  which  is  not  salvage¬ 
able  should  be  classified  as  Class  ni 
when  dumped  or  disposed  of  for  livestock 
feed. 

It  would  not  be  practicable  to  permit 
the  unlimited  dumping  of  skim  milk  and 
butterfat  by  pool  plant  handlers.  Neither 
would  it  be  appropriate  to  classify  such 
skim  milk  and  butterfat  (for  which  no 
better  outlet  is  available)  as  other  than 
Class  III.  Accordingly,  a  Class  III  clas¬ 
sification  is  appropriate  for  the  skim 
milk  and  butterfat  in  fluid  milk  prod¬ 
ucts  dumped,  provided  that  the  market 
administrator  is  notified  in  advance  and 
afforded  the  opportunity  to  verify  the 
dumping. 

Waste  and  loss  of  skim  milk  and  but¬ 
terfat  experienced  in  plant  operations 
are  referred  to  as  “shrinkage.”  Since 
shrinkage  represents  disappearance  of 
milk  for  which  the  handler  must  ac¬ 
count,  but  for  which  no  direct  return  is 
realized,  it  should  be  considered  as  Class 
III  milk  to  the  extent  that  the  amount  is 
reasonable  and  is  not  the  result  of  in¬ 
complete  or  faulty  records. 

The  maximum  shrinkage  allowance  in 
Class  III  at  each  pool  plant  should  be  2 
percent  of  producer  milk  (except  that 
diverted  to  a  nonpool  plant) ;  plus  1.5 
percent  of  producer  milk  from  a  coopera¬ 
tive  as  a  handler  and  bulk  fluid  milk 
products  from  pool  plants  of  other  han¬ 
dlers;  and  less  1.5  percent  of  bulk  fluid 
milk  products  transferred  to  other  plants 
( except  pool  plants  of  the  same  handler) . 
A  1.5  percent  shrinkage  allowance  would 
be  allowed  on  bulk  fluid  milk  products 
received  from  other  order  plants  and  un¬ 
regulated  supply  plants  (exclusive  of  the 
quantity  for  which  Class  II  or  Class  III 
utilization  is  requested  by  the  handler). 

As  provided  elsewhere  in  this  deci¬ 
sion,  a  cooperative  would  be  the  handler 
for  milk  delivered  from  producers’  farms 
to  the  pool  plant  of  another  handler  in 
a  tank  truck  owned  and  operated  by  or 
under  contract  to  such  cooperative. 
When  a  cooperative  is  a  handler  under 
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such  conditions,  the  operator  of  a  pool 
plant  receiving  this  bulk  tank  milk  di¬ 
rectly  from  the  farm  would  settle  with 
the  pool  and  the  cooperative  for  such 
milk  in  the  same  manner  as  a  receipt 
from  producers.  However,  the  full  2  per¬ 
cent  allowance  for  shrinkage  would  be 
permitted  the  handler  only  if  he  is  pur¬ 
chasing  the  milk  on  the  basis  of  farm 
weights  and  has  so  notified  the  market 
administrator.  Otherwise,  the  maximum 
shrinkage  in  Class  III  allowed  the  han¬ 
dler  on  such  milk  would  be  1.5  percent, 
and  the  cooperative  would  be  responsible 
for  any  difference  between  the  gross 
weight  of  producer  milk  received  in  the 
tank  truck  at  the  farms  and  that  de¬ 
livered  to  pool  plants.  This  procedure  is 
followed  in  a  number  of  other  Federal 
orders  and  provides  a  reasonable  basis 
for  the  allocation  of  the  shrinkage  allow¬ 
ance  in  those  instances  wherein  the  co¬ 
operative  is  the  responsible  handler  with 
respect  to  milk  picked  up  at  producers’ 
farms  in  bulk  tank  trucks. 

In  those  instances  in  which  a  pool 
plant  operator  is  not  purchasing  farm 
tank  milk  (from  a  cooperative  as  a 
handler)  on  the  basis  of  farm  weights, 
any  difference  between  the  quantities  of 
producer  milk  determined  at  the  farm 
and  ascertained  as  physically  received  by 
the  operator  of  the  pool  plant  should  be 
considered  a  receipt  of  producer  milk 
by  the  cooperative  at  the  location  of  the 
pool  plant.  The  cooperative  would  report 
such  differences,  which  may  reasonably 
be  expected  to  be  within  0.5  percent  of 
the  quantity  of  producer  milk  deter¬ 
mined  on  the  basis  of  farm  weights  dur¬ 
ing  the  month,  to  the  market  adminis¬ 
trator  for  inclusion  in  the  monthly  pool 
computation.  Up  to  0.5  percent  of  the 
total  producer  farm  tank  milk  involved 
would  be  reported  and  pooled  as  Class 
III,  and  any  such  difference  in  excess  of 
the  maximum  allowable  Class  III  shrink¬ 
age  of  0.5  percent  would  be  Class  I. 

The  cooperative  would  be  responsible 
for  settling  with  the  producer-settlement 
fund  for  the  total  quantity  of  shrinkage 
it  reported.  If  the  quantity  of  bulk  tank 
milk  physically  received  at  a  pool  plant 
from  a  cooperative  during  the  month 
is  the  same  as  or  greater  than  the  sum 
of  the  farm  weights,  the  cooperative 
would  have  no  settlement  to  make  with 
the  producer-settlement  fund  on  such 
milk.  However,  in  those  instances 
wherein  the  quantities  of  milk  physically 
received  at  pool  plants  are  greater  than 
the  farm  weights,  the  pool  plant  opera¬ 
tor’s  obligation  to  the  producer-settle¬ 
ment  fund  would  be  on  the  basis  of  the 
weights  ascertained  at  his  plant. 

Plants  which  are  operated  in  a  rea¬ 
sonably  efficient  manner  and  for  which 
accurate  records  of  receipts  and  utiliza¬ 
tion  are  maintained  should  not  have 
plant  losses  in  excess  of  the  maximums 
provided.  Any  shrinkage  in  excess  of  the 
maximums  should  be  classified  as  Class 
I  milk.  This  is  reasonable  and  necessary 
to  strengthen  the  classified  pricing  plan 
and  to  encourage  maintenance  of  ade¬ 
quate  records  and  efficient  handling  of 
milk. 

It  is  appropriate  to  limit  the  volume 
of  unregulated  supply  plant  .milk  and 


other  order  milk  that  may  be  classified 
in  Class  in  as  shrinkage  since  these 
types  of  receipts  are  allocated  pro  rata 
to  class  uses  along  with  the  quantities 
received  from  pool  plants  and  producers. 
Under  the  allocation  system  provided, 
such  other  source  milk  will  share  with 
producer  milk  in  any  shrinkage  allo¬ 
cated  to  Class  I  when  the  specified  Class 
III  shrinkage  limitations  are  exceeded. 
No  specific  shrinkage  limit  is  neces¬ 
sary  on  unregulated  or  other  order  milk 
that  does  not  share  a  pro  rata  assign¬ 
ment  and  thus  is  allocated  first  to  Class 
III  uses,  since  the  allocation  procedure 
insures  assignment  of  such  milk  to 
Class  III  in  an  amount  at  least  equal 
to  the  shrinkage  that  may  be  associated 
therewith. 

To  insure  an  equitable  assignment 
of  total  shrinkage  to  the  two  categories 
of  receipts  (i.e.,  receipts  for  which  there 
is  a  percentage  limitation  for  Class  III 
shrinkage  assignment  and  receipts  for 
which  there  is  no  such  limitation) ,  the 
total  shrinkage  should  be  prorated  to 
these  two  categories. 

Transfers.  Fluid  milk  products  may  be 
disposed  of  to  other  plants  for  process¬ 
ing.  It  is  necessary,  therefore,  to  provide 
specific  rules  so  that  the  classification 
of  such  transfers  may  be  determined 
under  this  order. 

Fluid  milk  products  transferred  from 
a  pool  plant  to  the  pool  plant  of  an¬ 
other  handler  should  be  Class  I  unless 
both  plant  operators  claim  a  Class  II 
or  Class  III  classification  on  their 
monthly  reports  to  the  market  adminis¬ 
trator  and  sufficient  Class  n  or  Class  III 
utilization  is  available  at  the  transferee 
plant  after  the  allocation  of  its  receipts 
of  other  source  milk.  If  other  source 
milk  (e.g.,  nonfat  dry  milk)  to  which 
a  surplus  value  applies  is  received  at 
the  shipping  plant  during  the  month, 
the  skim  milk  or  butterfat  in  fluid  milk 
products  involved  in  such  transfer  should 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilization  to  such  other 
source  milk.  If  the  shipping  handler 
receives  other  source  milk  from  an  un¬ 
regulated  supply  plant  or  an  other  order 
plant,  the  transferred  quantities,  up  to 
the  total  of  such  receipts,  should  not  be 
Class  I  to  a  greater  extent  than  would 
be  applicable  to  a  like  quantity  of  such 
other  source  milk  received  at  the  trans¬ 
feree  plant. 

The  above  provisions  governing  trans¬ 
fers  between  pool  plants  will  contribute 
to  obtaining  the  best  possible  utilization 
of  producer  milk.  Such  provisions  will 
tend  to  insure  that  producer  milk  used  in 
Class  I  will  not  be  classified  in  a  lower 
class  when  interplant  shipments  involve 
a  pool  plant  with  receipts  of  other  source 
milk.  Unless  such  safeguards  are  pro¬ 
vided,  a  high-utilization  plant  could  be 
used  as  a  conduit  for  assigning  milk 
obtained  from  nonpool  sources  for  man¬ 
ufacturing  purposes  to  a  higher  utiliza¬ 
tion  (at  the  expense  of  producer  milk) 
than  it  would  receive  by  direct  delivery 
to  the  plant  at  which  it  is  actually 
utilized. 

Fluid  milk  products  transferred  or  di¬ 
verted  to  a  nonpool  plant  (other  than 


transfers  to  the  plant  of  a  producer- 
handler,  an  exempt  distributing  plant,  or 
an  other  order  plant)  should  be  classified 
as  Class  I  milk  unless  a  lower  classifica¬ 
tion  is  requested  and  the  operator  of  the 
nonpool  plant  makes  his  books  and  rec¬ 
ords  available  to  the  market  adminis¬ 
trator  for  the  purpose  of  verifying  the 
receipts  and  utilization  of  milk  and  milk 
products  in  the  nonpool  plant.  Such 
transfers  to  the  nonpool  plant  should 
be  assigned  first  to  its  Class  I  disposition 
in  regulated  areas  and  thereafter  to  other 
Class  I  usage  after  receipts  from  dairy 
farmers  who  regularly  supply  the  non¬ 
pool  plant,  and  the  remainder  to  the 
other  uses  of  the  plant.  Provision  should 
also  be  made  for  sharing  the  Class  I  uti¬ 
lization  of  the  nonpool  plant  when  trans¬ 
fers  to  the  plant  are  made  from  other 
regulated  plants. 

The  method  herein  provided  for  classi¬ 
fying  transfers  and  diversions  to  nonpool 
plants  accords  equitable  treatment  to 
order  handlers  and  also  gives  appro¬ 
priate  recognition  to  handlers  in  other 
regulated  markets  in  the  classification  of 
milk  transferred  to  a  common  nonpool 
plant.  Giving  highest  use  priority  to  dairy 
farmers  directly  supplying  a  nonpool 
plant  recognizes  that  they  are  the  regular 
and  dependable  source  of  supply  of  milk 
for  fluid  use  at  such  plant.  The  proposed 
method  of  classification  will  safeguard 
the  primary  functions  of  the  transfer 
provisions  of  the  order  by  promoting  or¬ 
derly  disposal  of  reserve  supplies  and  in 
assuring  that  shipments  to  nonpool 
plants  will  be  classified  in  an  equitable 
manner. 

Fluid  milk  products  transferred  to 
other  order  plants  would  be  classified 
according  to  the  utilization  assigned  them 
at  such  other  order  plants. 

Allocation.  Because  the  value  of  pro¬ 
ducer  milk  is  based  on  its  classification, 
the  order  must  prescribe  an  assignment 
of  receipts  from  all  sources  during  the 
month  to  establish  such  classification. 

The  system  of  allocating  handlers’ 
receipts  to  the  various  classes  should  be 
basically  the  same  as  that  adopted  in 
the  decision  issued  June  19,  1964,  for  76 
milk  orders  integrating  into  each  order’s 
regulatory  plan,  milk  which  is  not  sub¬ 
ject  to  classified  pricing  under  any  order 
and  receipts  at  pool  plants  from  other 
order  plants.  Official  notice  was  taken  of 
that  decision  (29  FJt.  9110)  at  the  hear¬ 
ing.  Such  decision  provides  a  procedure 
for  allocating  over  a  handler’s  total  uti¬ 
lization  his  receipts  from  all  nonpool 
sources,  and  for  making  payment  Into 
the  producer-settlement  fund  on  unreg¬ 
ulated  milk  allocated  to  Class  I. 

Producers  testified  that  the  method 
adopted  as  a  result  of  the  June  19,  1954 
decision,  is  appropriate  in  this  area  and 
is  needed  to  coordinate  this  regulation 
in  the  treatment  of  unregulated  milk  and 
other  order  milk  with  other  Federal 
orders. 

The  aforesaid  decision  sets  forth  also 
the  standards  for  dealing  with  unregu¬ 
lated  milk  under  Federal  orders  and  the 
system  of  allocation  Included  in  all 
order  s.  It  describes  the  appropriate  treat¬ 
ment  of  other  order  milk  received  at  pool 
plants  so  as  to  coordinate  the  applicable 


FEDERAL  REGISTER,  VOL.  34,  NO.  210 — FRIDAY,  OCTOBER  31,  1969 


PROPOSED  RULE  MAKING 


regulations  on  all  movements  of  milk 
between  Federal  order  markets.  No  testi¬ 
mony  was  offered  in  opposition  to  the  in¬ 
corporation  of  the  same  provisions  in  this 

order. 

The  findings  and  conclusions  of  the 
aforesaid  decision  are  equally  applicable 
in  the  proposed  marketing  area  under 
current  conditions  and,  accordingly,  are 
adopted  in  their  entirety  as  if  set  forth 
in  full  herein,  subject  to  the  modifica¬ 
tions  set  forth  below. 

The  allocation  provisions  specifically 
provide  for  treating  filled  milk  which 
has  been  reconstituted  from  nonfat  dry 
milk  in  the  same  manner  as  any  other 
fluid  milk  product  which  has  been  so 
reconstituted. 

The  problems  of  proper  classification 
and  charge  for  use  of  nonfat  dry  milk  to 
produce  products  for  Class  I  disposition 
was  specifically  dealt  with  in  the  decision 
of  June  19,  1964,  referred  to  above.  The 
method  of  treating  reconstituted  prod¬ 
ucts  described  in  that  decision  is  appro¬ 
priately  applicable  to  reconstituted  skim 
milk  used  in  filled  milk. 

Skim  milk  and  butterfat  received  in 
the  form  of  Class  II  products  should  be 
allocated  directly  to  Class  II  products 
disposed  of  from  the  plant  even  though 
they  may  be  reprocessed  as  in  the  case  of 
creaming  cottage  cheese  curd  or  freezing 
ice  cream.  Such  products  are  already  in 
processed  form  when  received  and  are 
intended  only  for  use  in  the  same  cate¬ 
gory  of  products. 

The  allocation  provisions  should  spec¬ 
ify  that  any  receipts  from  a  producer- 
handler  be  allocated  to  the  Class  III 
utilization  of  the  purchasing  handler. 
The  reasons  for  this  provision  are  dis¬ 
cussed  above  in  conjunction  with  the 
definition  of  producer-handler. 

c.  Class  prices.  In  order  to  promote 
and  maintain  orderly  marketing  condi¬ 
tions,  minimum  class  prices  for  producer 
milk  must  be  established  at  levels  that 
will  reflect  economic  conditions  affect¬ 
ing  the  market  supply  and  demand  for 
milk,  and  tend  to  maintain  a  supply  of 
milk  sufficient  to  meet  the  fluid  needs  of 
the  market  plus  a  reserve  to  care  for 
daily  fluctuations  in  demand. 

It  is  estimated  that  slightly  less  than 
one  billion  pounds  of  Grade  A  milk  will 
be  received  annually  by  handlers  in  the 
market  who  are  expected  to  become  fully 
regulated.  Of  this  amount,  approxi¬ 
mately  two-thirds  is  expected  to  be 
utilized  in  Class  I  products.  Therefore, 
there  is  no  indication  that  supplies  are 
presently  inadequate  or  in  danger  of 
becoming  so. 

The  Class  I  price  must  not  be  so  high 
as  to  attract  unneeded  supplies  to  the 
market.  Such  over  attraction  of  milk 
would  tend  to  result  in  uneconomic  and 
unnecessary  surpluses  which  would  de¬ 
press  the  uniform  prices  to  producers. 
On  the  other  hand,  the  price  must  be 
sufficiently  high  to  encourage  the  pro¬ 
duction  of  the  quantity  of  high  quality 
milk  required  for  the  fluid  needs  of  the 
market  plus  an  adequate  reserve. 

The  Class  II  price  should  be  high 
enough  above  the  manufacturing  price  to 
compensate  producers  for  at  least  part  of 


the  cost  of  delivering  sufficient  Grade  A 
milk  to  meet  the  needs  of  handlers  for 
cottage  cheese,  ice  cream,  and  related 
items  for  which  handlers  indicate  a 
need  to  use  Grade  A  milk.  Conversely, 
the  price  cannot  be  so  high  that  han¬ 
dlers  will  shift  manufacturing  grade 
milk  or  manufactured  milk  products  for 
such  uses. 

The  Class  III  price  must  be  fixed  at  a 
level  which  will  insure  a  market  for  milk 
produced  in  excess  of  the  Class  I  and 
Class  II  requirements  of  the  market,  but 
high  enough  to  discourage  association 
with  the  pool  of  additional  Grade  A  milk 
simply  for  use  in  manufactured  dairy 
preducts. 

Class  prices,  as  well  as  uniform  prices, 
to  producers  should  be  computed  and  an¬ 
nounced  on  a  3.5  percent  butterfat 
content  basis.  This  will  conform  to  pre¬ 
vailing  practice  in  the  market. 

Class  I  price.  For  an  18-month  period 
beginning  with  the  effective  date  of  the 
order,  the  Class  I  price  for  milk  of  3.5 
percent  butterfat  content  should  be  es¬ 
tablished  at  an  annual  level  of  $1.95 
($1.75  plus  20  cents)  per  hundredweight 
above  the  basic  formula  price  which 
would  be  the  average  price  paid  for  man¬ 
ufacturing  grade  milk  in  Minnesota  and 
Wisconsin  during  the  preceding  month. 
For  the  purpose  of  computing  Class  I 
prices,  however,  the  basic  formula  price 
should  not  be  less  than  $4.33.  This  will 
insure  that  the  present  basic  formula 
price  “floor”  price  in  other  Federal  order 
markets  will  be  the  same  in  this  market. 

The  method  of  adding  a  differential  to 
such  basic  formula  price  in  determining 
the  price  for  Class  I  milk  gives  appropri¬ 
ate  consideration  to  the  economic  fac¬ 
tors  underlying  the  general  level  of  prices 
for  milk  and  manufactured  dairy  prod¬ 
ucts.  Prices  for  milk  used  for  fluid  pur¬ 
poses  in  the  proposed  marketing  area 
have  a  direct  relationship  to  the  prices 
paid  for  milk  used  for  manufacturing 
purposes. 

A  differential  over  manufacturing  milk 
prices  is  necessary  to  cover  the  extra 
costs  of  meeting  quality  requirements  in 
the  production  of  milk  for  fluid  uses  and 
in  transporting  the  milk  to  market. 
Moreover,  it  is  a  necessary  incentive  for 
dairy  farmers  to  produce  and  deliver  an 
adequate  supply  of  quality  milk  to  meet 
the  demand  for  fluid  milk. 

Producers  proposed  that  the  Class  I 
price  be  computed  by  adding  a  specified 
differential  to  a  basic  formula  price.  As 
the  basic  formula  price,  they  proposed 
the  Minnesota-Wisconsin  manufactur¬ 
ing  milk  price  series.  This  series  is  based 
on  prices  paid  at  a  large  number  of  man¬ 
ufacturing  plants  in  each  of  the  two 
States.  Plant  operators  report  the  total 
pounds  of  manufacturing  grade  milk  re¬ 
ceived  from  farmers,  the  total  butterfat 
content  and  the  total  dollars  paid  to 
dairy  farmers  for  such  milk,  f.o.b.  plant. 
These  prices  are  reported  on  a  current 
month  basis  and  the  announced  Minne¬ 
sota-Wisconsin  price  is  available  on  or 
before  the  5th  day  of  the  following 
month.  The  Minnesota-Wisconsin  price 
series  is  the  basic  formula  price  in  most 
Federal  order  markets,  including  the 
Puget  Sound  and  Inland  Empire  mar- 
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kets  which  abut  the  Oregon- Washington 
marketing  area. 

Use  of  this  formula  as  a  “ceiling”  will 
insure  that  the  Class  III  prices  will  con¬ 
tinue  to  reflect  the  values  of  butter  and 
nonfat  dry  milk  in  the  event  of  a  tem¬ 
porary  divergence  in  the  relationship 
between  such  values  and  the  Minnesota- 
Wisconsin  price  which  also  reflects  the 
values  of  other  manufactured  dairy 
products  such  as  cheese  and  evaporated 
milk.  It  will  prevent  the  Class  III  price 
from  exceeding  butter-nonfat  dry  milk 
values  to  the  point  that  the  cooperative 
association  plants,  which  handle  most  of 
the  reserve  supplies  of  the  market,  will 
find  it  difficult  to  market  the  reserve 
supplies. 

A  similar  alternate  formula  based  on 
butter  and  nonfat  dry  milk  values  is 
used  in  a  number  of  Federal  order  mar¬ 
kets  (including  Puget  Sound)  in  con¬ 
junction  with  the  use  of  the  Minnesota- 
Wisconsin  price  as  a  basis  for  pricing 
milk  in  manufacturing  uses.  The  price 
is  computed  by  using  product  yields  and 
market  prices  for  butter  and  nonfat  dry 
milk  and  a  “make  allowance”  (48  cents) 
in  general  acceptance.  This  formula  will 
provide  an  upper  limit  on  the  minimum 
Class  III  price  fixed  by  the  order  which 
is  identical  to  that  contained  in  the 
Puget  Sound  order  and  is  appropriate  to 
the  similar  conditions  prevailing  in  this 
market. 

Proponent  cooperatives  suggested  a 
“make  allowance”  of  65  cents  instead  of 
the  48  cents  adopted  herein.  It  was  their 
contention  that  conditions  in  the  Ore- 
gon-Washington  market  were  not  as 
favorable  as  those  in  the  Puget  Sound 
market  for  the  manufacture  of  dairy 
products.  They  pointed  to  the  daily  and 
seasonal  fluctuations  in  the  supplies  of 
milk  available  to  the  manufacturing 
plants  and  the  costs  involved  in  assem¬ 
bling  and  transporting  excess  supplies 
to  such  plants.  These  conditions,  how¬ 
ever,  are  not  significantly  different  from 
those  encountered  in  handling  the  re¬ 
serve  supplies  of  any  fluid  milk  market 
of  this  size  with  a  significant  manufac¬ 
turing  volume.  Processors  of  manufac¬ 
tured  products  in  this  area  have  com¬ 
peted  with  processors  in  the  Puget  Sound 
market  for  many  years  and  continue  to 
do  so.  It  would  not  be  reasonable  to  pro¬ 
vide  the  requested  difference  in  prices 
under  regulation  in  this  market. 

In  their  exceptions,  proponent  co¬ 
operatives  reiterated  their  views  that 
the  “make  allowance”  should  be  65  cents 
as  originally  proposed  instead  of  the  48 
cents  adopted  herein.  For  the  reasons  set 
forth  herein,  this  exception  is  overruled. 

Butterfat  differentials.  Because  of 
variations  in  the  butterfat  content  of 
milk  delivered  by  individual  producers 
and  in  milk  and  milk  products  sold  by 
different  handlers,  it  is  necessary  to  pro¬ 
vide  “butterfat  differentials”  to  insure 
equitable  payments  reflecting  such  vari¬ 
ations  in  butterfat. 

The  Class  I  butterfat  differential 
should  be  0.12  times  the  Chicago  butter 
price  for  the  preceding  month,  and  the 
Class  II  and  Class  III  differentials  should 
both  be  0.115  times  the  Chicago  butter 
price  for  the  current  month. 
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The  Class  I  butterfat  differential  is 
less  than  that  provided  in  either  the 
Puget  Sound  order  (0.125  times  the 
Chicago  butter  price)  or  the  Inland 
Empire  order  (0.123  times  the  Chicago 
butter  price).  It  is  also  less  than  the 
Class  I  butterfat  differential  effective  un¬ 
der  the  present  Oregon  regulation. 

In  recent  years,  there  has  been  a  con¬ 
stant  decline  in  the  percentage  of  butter¬ 
fat  disposed  of  in  Class  I  products.  Not 
only  have  sales  of  low  fat  milk  replaced 
the  sales  of  whole  milk,  but  there  has 
also  been  a  trend  toward  lowering  the 
average  butterfat  content  of  whole  milk. 
Lowering  the  prevailing  butterfat  differ¬ 
ential  in  the  market  should  provide  an 
incentive  to  handlers  to  maintain  and, 
perhaps,  even  increase  the  butterfat  con¬ 
tent  of  their  bottled  milk  and  milk  prod¬ 
ucts.  The  Class  I  differential  of  0.12  times 
the  Chicago  butter  price  will  help  to 
achieve  that  objective. 

The  Class  n  and  Class  III  butterfat 
differentials  at  0.115  times  the  Chicago 
butter  price  are  at  a  level  frequently  used 
in  milk  orders,  including  Inland  Empire, 
for  pricing  the  butterfat  in  milk  used  in 
manufactured  dairy  products.  It  will 
price  butterfat  at  approximately  the 
same  level  as  that  now  provided  under 
the  state  regulation  in  Oregon  which  has 
a  Class  n  and  in  butterfat  differential 
of  0.114  times  the  butter  price. 

The  butterfat  differential  used  in  mak¬ 
ing  payments  to  producers  should  be 
calculated  at  the  average  of  the  return 
actually  received  from  the  sale  of  butter¬ 
fat  in  producer  milk.  The  rate  to  be  used 
for  this  purpose  would  be  the  average  of 
the  Class  I,  Class  II,  and  Class  III  butter¬ 
fat  differentials  weighted  by  the  pro¬ 
portion  of  butterfat  in  producer  milk 
classified  in  each  class.  Thus,  producer 
returns  for  butterfat  will  reflect  the 
average  value  of  their  butterfat  in  the 
use  classes  provided  in  this  order.  The 
producer  butterfat  differential  does  not 
affect  a  handler's  obligation  and  its  sole 
purpose  is  to  prorate  returns  among  pro¬ 
ducers  to  the  extent  their  milk  differs 
from  the  basic  3.5  percent  butterfat  test. 

Location  differentials.  Location  differ¬ 
entials  should  be  incorporated  in  the 
order  to  provide  appropriate  adjustment 
in  the  Class  I  price  and  uniform  price 
based  upon  the  location  of  the  plant  at 
which  the  milk  is  received. 

Class  I  milk  because  of  its  bulky  and 
perishable  nature  incurs  relatively  high 
transportation  costs  when  moved.  Milk 
delivered  directly  by  farmers  to  han¬ 
dlers’  plants  located  close  to  the  area 
where  such  milk  is  distributed  to  con¬ 
sumers  is  therefore  more  valuable  to  the 
handler  than  milk  obtained  from  a  plant 
many  miles  from  the  market  since  the 
handler  incurs  the  cost  of  moving  the 
milk  from  the  plant  of  receipt  to  the 
market. 

No  location  differential  should  apply 
to  milk  received  at  plants  located  in  the 
Oregon  portion  of  the  marketing  area 
(except  Umatilla  County)  or  in  Califor¬ 
nia.  In  Lewis,  Pacific,  Benton,  Franklin, 
Grant,  Yakima,  and  Walla  Walla  Coun¬ 
ties  in  Washington  and  in  Umatilla 
County  in  Oregon,  the  location  differen¬ 
tial  should  be  20  cents  per  hundred¬ 


weight.  At  any  other  location  more  than 
100  miles  from  the  Multnomah  County 
Courthouse  in  Portland,  Oreg.,  the  Class 
I  price  should  be  reduced  15  cents  per 
hundredweight  plus  an  additional  1.5 
cents  for  each  10  miles  or  fraction  thereof 
that  such  distance  exceeds  110  miles. 

In  Lewis  and  Pacific  Counties  the  20- 
cent  location  differential  is  necessary  to 
maintain  proper  price  relationship  be¬ 
tween  the  Puget  Sound  and  Oregon- 
Washington  orders.  There  are  plants  in 
Lewis  and  Pacific  Counties  which  are 
regulated  under  the  Puget  Sound  order. 
The  Class  I  price  applicable  under  the 
Puget  Sound  order  at  such  plants  is  10 
cents  less  than  the  Class  I  price  for  such 
locations  proposed  herein  for  the  Ore¬ 
gon- Washington  order.  To  maintain 
proper  price  relationships  and  prevent  a 
dislocation  of  supplies,  the  difference  in 
Class  I  prices  in  these  counties  under 
the  two  orders  should  not  exceed  10  cents 
per  hundredweight. 

In  the  recommended  decision  it  was 
provided  that  the  20-cent  location  dif¬ 
ferential  would  apply  only  in  Lewis  and 
Pacific  Counties.  After  review  of  the 
exceptions  filed  on  this  point  it  has  been 
concluded  that  the  20-cent  location  dif¬ 
ferential  should  also  apply  at  plants 
located  in  Benton,  Franklin,  Grant, 
Yakima,  and  Walla  Walla  Counties  in 
Washington  and  in  Umatilla  County, 
Oreg. 

The  exceptions  point  out  that  the  loca¬ 
tion  differentials  as  originally  proposed 
would  result  in  widely  varying  prices  at 
plants  located  in  Benton,  Franklin, 
Grant,  Yakima,  and  Walla  Walla  Coun¬ 
ties,  Wash.,  and  Umatilla  County,  Oreg. 
These  would  range  from  27  cents  at 
Yakima  and  Sunnyside,  Wash.,  and 
Herminston,  Oreg.,  to  42  cents  at  Moses 
Lake,  Wash.  The  distributing  plants 
located  in  this  six -county  area  compete 
with  each  other  throughout  the  entire 
six-county  area  as  well  as  outside  the 
defined  marketing  area.  They  also  com¬ 
pete  extensively  in  some  localities  with 
plants  regulated  under  the  Inland  Em¬ 
pire  order.  Handlers  located  in  these 
counties  feel  it  is  necessary  that  prices 
there  be  uniform.  Otherwise  some  of 
them  would  be  placed  at  a  competitive 
disadvantage  relative  to  the  others. 

Producers  and  cooperative  associations 
supplying  plants  in  the  six-county  area 
likewise  objected  to  the  level  of  the  loca¬ 
tion  differentials.  They  claimed  that  un¬ 
less  location  differentials  were  lowered, 
the  resulting  prices  to  producers  would 
be  lower  than  they  are  receiving  at  the 
present  time. 

A  producer  cooperative  association 
supplying  the  Inland  Empire  market  also 
excepted  to  the  location  differentials  in 
this  six-county  area.  It  pointed  to  the 
fact  that  the  resulting  prices  in  the  east¬ 
ern  portion  of  the  area  would  be  sub¬ 
stantially  below  the  prices  under  the  In¬ 
land  Empire  order  at  the  same  points.  It 
fears  this  would  result  in  a  dislocation  of 
supplies  and  the  attraction  of  quantities 
of  unneeded  milk  to  the  Inland  Empire 
market. 

There  are  no  plants  in  the  six-county 
area  which  function  primarily  as  supply 
plants  for  the  Portland-Vancouver  met¬ 
ropolitan  area,  although  regular  move¬ 


ments  of  milk  occur  between  plants 
located  at  Yakima,  Wash.,  and  Hermis- 
ton,  Oreg.,  and  plants  located  in 
Portland. 

The  reduction  of  7  cents  in  the  loca¬ 
tion  differential  at  Yakima  and  Hermis- 
ton  would  not  be  great  enough  to  ad¬ 
versely  affect  the  supply  of  milk  for  the 
Portland  market.  At  the  same  time  the 
20-cent  location  differential  applicable 
throughout  the  whole  six-county  area 
will  result  in  better  intermarket  align¬ 
ment  of  prices  and  will  provide  uniform 
prices  at  all  plants  in  the  6-county 
area. 

Except  for  Umatilla  County,  the  Ore¬ 
gon  portion  of  the  marketing  area  gen¬ 
erally  lies  between  the  crest  of  the  Cas¬ 
cades  and  the  Pacific  Ocean.  Both  the 
population  and  the  milk  production  are 
concentrated  between  the  Cascade  and 
Coast  Ranges  along  U.S.  Interstate 
Highway  5.  Population  centers  are 
spaced  along  this  highway  from  Portland 
at  the  northern  border  of  the  State  to 
Grant’s  Pass  and  Medford  which  are 
located  close  to  the  California  border 
in  the  south.  There  are  very  few  com¬ 
munities  of  any  size  in  western  Oregon 
which  are  not  located  close  to  Inter¬ 
state  5. 

The  city  of  Portland  and  its  environs 
constitute  the  major  population  center. 
Nevertheless,  substantial  quantities  of 
milk  are  processed  and  distributed  by 
plants  located  along  Interstate  5  all  the 
way  to  the  California  border.  These 
plants  located  in  the  major  communities 
to  the  south  depend  generally  on  milk 
supplies  produced  relatively  nearby. 
While  local  plants  compete  with  each 
other  for  these  local  supplies,  the  com¬ 
petition  with  Portland  plants  at  the  pro¬ 
curement  level  lessens  in  the  direction 
of  the  California  border.  Production  in 
southern  Oregon  is  generally  in  balance 
with  the  bottling  requirements  of  the 
plants  located  there.  Thus,  there  is  no 
need  for  location  differentials  in  south¬ 
ern  Oregon  to  cover  the  cost  of  moving 
milk  to  Portland.  Historically,  uniform 
prices  have  prevailed  throughout  this 
area.  The  absence  of  location  differen¬ 
tials  under  the  Oregon  regulation  has 
not  resulted  in  any  dislocation  of  supply. 

It  is  possible  that  one  California  plant 
will  become  subject  to  regulation  under 
the  order.  This  plant,  located  at  Weed, 
Calif.,  has  some  distribution  in  the  mar¬ 
keting  area  around  Klamath  Falls,  Oreg. 
Currently,  the  State  of  California  estab¬ 
lishes  the  prices  paid  by  the  plant  at 
Weed.  These  prices  are  in  close  align¬ 
ment  to  the  prices  established  herein  for 
the  Oregon  portion  of  the  market.  Weed 
is  approximately  350  miles  from  Port¬ 
land.  The  location  differential  adopted 
for  plants  outside  Oregon  and  the  speci¬ 
fied  counties  where  the  20-cent  location 
differential  is  applicable  would  be  ap¬ 
proximately  51  cents  if  effective  at  Weed. 
Such  a  price  would  give  the  Weed  plant 
a  substantial  competitive  edge  on  the 
Oregon  plants  with  which  it  competes 
should  it  be  freed  of  California  regula¬ 
tion.  Eliminating  any  location  differen¬ 
tial  in  California  will  place  the  Weed 
plant  on  virtually  the  same  basis  as  its 
Oregon  competitors. 
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Except  for  the  plants  in  Lewis  and 
Pacific  Counties  there  are  no  Puget 
Sound  regulated  plants  which  would 
compete  to  any  degree  with  plants  which 
would  be  regulated  under  the  Oregon- 
Washington  marketing  area. 

At  a  plant  outside  the  specified  coun¬ 
ties  where  the  20-cent  location  differen¬ 
tial  is  applicable  and  the  territory  where 
no  location  differentials  are  provided,  a 
location  differential  should  apply  if  the 
plant  is  located  more  than  100  miles  from 
the  Multnomah  County  Courthouse  in 
Portland,  Oreg.  Within  the  100-mile  ra¬ 
dius  there  is  no  need  for  a  location  differ¬ 
ential  either  to  cause  milk  to  be  moved 
to  Portland  or  to  prevent  a  dislocation 
of  supply  between  the  Oregon-Washing- 
ton  market  and  other  nearby  markets. 
Beyond  the  100-mile  radius  the  location 
differential  should  be  15  cents,  plus  an 
additional  1.5  cents  for  each  additional 
10  miles  or  fraction  thereof  in  excess 
of  110  miles  that  the  plant  is  distant  from 
the  Multnomah  County  Courthouse  in 
Portland. 

These  rates  are  similar  to  the  rates 
originally  proposed  by  the  proponents 
and  included  in  the  notice  of  hearing, 
but  are  somewhat  less  than  those  in  the 
revised  proposal  of  proponent  coopera¬ 
tives. 

The  rate  of  1.5  cents  per  hundred¬ 
weight  for  each  10  road  miles  reasonably 
reflects  the  approximate  cost  of  moving 
milk  to  city  markets.  It  is  the  rate  gen¬ 
erally  used  in  Federal  orders  and  is 
recognized  as  an  appropriate  and  rep¬ 
resentative  rate. 

Uniform  prices  (except  for  excess  milk) 
paid  to  producers  supplying  plants  at 
which  location  differentials  apply  should 
be  adjusted  to  reflect  the  value  of  milk 
f.o.b.  the  plant  to  which  delivered.  All 
producers  who  share  in  the  Class  I  pro¬ 
ceeds  in  the  pool  must  be  in  position  to 
move  their  milk  to  the  market  for  Class 
I  use.  If  a  producer  chooses  to  move  his 
milk  directly  from  the  farm  to  a  plant 
with  no  location  differential,  he  pays 
the  full  transportation  cost  in  delivering 
the  milk.  Thus,  it  is  appropriate  that 
differences  in  prices  to  producers  deliv¬ 
ering  their  milk  to  other  plants  where 
location  differentials  apply  reflect  a  value 
for  the  milk  at  these  locations  adjusted 
for  the  cost  of  moving  milk  from  these 
points  to  the  market  for  Class  I  use. 

No  adjustment  should  be  made  in  the 
Class  III  price  or  in  the  uniform  price  of 
excess  milk  because  of  the  location  of 
the  plant  to  which  the  milk  is  delivered. 
(It  may  reasonably  be  expected  that  the 
uniform  price  for  excess  milk  under  this 
order  will  approximate  the  Class  III 
price.)  There  is  little  difference  in  the 
value  of  milk  for  Class  III  uses  associated 
with  the  location  of  the  plant  receiving 
the  milk.  This  is  because  of  the  relatively 
low  cost  per  hundredweight  of  milk  in¬ 
volved  in  transporting  manufactured  or 
concentrated  products  which  may  be 
used  for  Class  III  purposes. 

To  insure  that  milk  will  not  be  moved 
unnecessarily  at  producers’  expense,  the 
order  should  contain  a  provision  to  de¬ 
termine  whether  milk  transferred  be¬ 
tween  plants  may  receive  the  location 


differential  credit.  This  should  provide 
that,  for  the  purpose  of  calculating  such 
credit,  fluid  milk  products  received  from 
pool  plants  of  other  handlers  shall  be 
assigned  to  any  Class  I  milk  at  the 
plant(s)  of  the  transferee  handler  that 
is  in  excess  of  the  sum  of  producer  milk 
receipts  at  plant(s)  and  receipts  from 
other  order  plants  and  unregulated  sup¬ 
ply  plants  which  are  assigned  to  Class  I. 
Such  assignment  would  be  made  first  to 
receipts  from  plants  at  which  no  location 
adjustment  is  applicable  and  then  in  se¬ 
quence  beginning  with  receipts  from  the 
plant  with  the  lowest  location  adjust¬ 
ment.  This  sequential  assignment  of 
milk  will  tend  to  discourage  the  unneces¬ 
sary  moving  of  milk  between  pool  plants 
for  other  than  Class  I  purposes  at  the 
expense  of  producers  and  will  provide 
an  equitable  basis  for  facilitating  the 
movement  of  milk  between  pool  plants 
for  Class  I  purposes. 

Use  of  equivalent  prices.  If  for  any 
reason  a  price  quotation  required  by  the 
order  for  computing  class  prices  or  for 
other  purposes  is  not  available  in  the 
manner  described,  the  market  adminis¬ 
trator  should  use  a  price  determined  by 
the  Secretary  to  be  equivalent  to  the  price 
which  is  required.  Including  such  pro¬ 
vision  in  the  order  will  leave  no  uncer¬ 
tainty  with  respect  to  the  procedure 
which  shall  be  followed  in  the  absence 
of  any  price  quotations  which  are  cus¬ 
tomarily  used  and  thereby  will  prevent 
any  unnecessary  interruption  in  the 
operations  of  the  order. 

(d)  Distribution  of  the  proceeds  to  pro¬ 
ducers.  A  marketwide  equalization  pool 
should  be  included  in  the  proposed  order 
as  a  means  of  distributing  to  producers 
the  proceeds  from  the  sale  of  their  milk. 
Such  a  pool  will  assure  a  producer  supply¬ 
ing  ttie  order  market  a  return  based  on 
his  pro  rata  share  of  the  total  Class  I 
sales  of  such  market.  The  price  that  a 
producer  receives  for  each  month’s  de¬ 
liveries  will  be  one  based  on  the  overall 
utilization  of  all  producer  milk  received 
at  the  pool  plants  of  all  regulated  han¬ 
dlers  during  such  month. 

A  marketwide  pool  permits  a  handler 
either  to  maintain  some  manufacturing 
operations  in  his  plant  to  handle  the 
seasonal  and  daily  reserve  supplies  of 
milk  or  to  limit  the  operation  at  his 
plant  to  the  handling  of  milk  for  Class 
I  purposes  only,  without  affecting  the 
prices  payable  to  his  producers  as  com¬ 
pared  to  other  producers  in  the  market. 

The  facilities  in  the  various  plants  in 
the  area  for  handling  producer  milk  in 
excess  of  that  needed  for  Class  I  pur¬ 
poses  vary  considerably.  While  a  number 
of  plants  in  the  market  are  exclusively 
Class  I  operations  and  handle  little  or 
no  surplus  milk,  others  utilize  varying 
propox-tions  of  their  supplies  for  Class  II 
items  or  manufacturing  purposes.  Under 
these  conditions,  a  marketwide  pool  will 
facilitate  the  marketing  of  producer 
milk.  A  marketwide  pool  will  make  it 
.  possible  for  producer  associations  to  as¬ 
sist  in  diverting  seasonal  reserve  milk 
and  thus  keep  producers  on  the  market 
who  are  needed  to  fulfill  the  year-round 
requirements  of  the  market.  It  will  as¬ 


sist  also  in  apportioning  among  all  pro¬ 
ducers  the  lower  returns  from  reserve 
milk  when  otherwise  this  burden  would 
be  placed  on  individual  groups  of  pro¬ 
ducers.  A  marketwide  pool  will  thereby 
contribute  to  market  stability  and  the 
maintenance  of  an  adequate  and  de¬ 
pendable  supply  of  producer  milk. 

A  witness  appearing  on  behalf  of  the 
Oregon  Golden  Guernsey  Association, 
the  Oregon  All-Jersey  Association,  and 
the  Washington  State  Jersey  Cattle  Club 
proposed  that  the  order  provide  individ¬ 
ual-handler  pools  rather  than  a  market¬ 
wide  pool,  or,  in  the  alternative,  a 
separate  pool  for  “breed”  milks  sold  un¬ 
der  a  breed  label. 

As  pointed  out  above,  the  nature  of  the 
Oregon-Washington  market  and  the 
concentration  of  the  reserve  supplies  in 
the  plants  of  a  few  handlers  require  the 
adoption  of  a  marketwide  pool.  An  indi¬ 
vidual-handler  pool  would  not  meet  the 
needs  of  the  market  and  would  tend  to 
further  disrupt  rather  than  restore  or¬ 
derly  marketing  conditions. 

There  is  no  basis  for  treating  “breed” 
milks  differently  than  other  milk  of  pro¬ 
ducers.  It  was  the  contention  of  the  wit¬ 
ness  that  the  production  of  Jersey  or 
Guernsey  milk  is  more  costly  than  the 
production  of  other  milks,  that  it  has  a 
higher  consumer  preference  (because  of 
its  alleged  greater  solids  content),  and 
that  it  is  produced  more  closely  in  line 
with  the  Class  I  demands  of  consumers 
than  is  market  milk  generally.  Thus,  he 
felt  that  a  separate  pool  for  breed  milk 
would  return  to  its  producers  a  higher 
price  than  the  market  average. 

None  of  the  allegations  as  to  quality 
and  consumer  preference  are  supported 
by  the  record.  If,  in  fact,  certain  con¬ 
sumers  prefer  Golden  Guernsey  or  All 
Jersey  milk  to  the  point  where  they  are 
willing  to  pay  a  higher  price  than  for 
other  milk,  there  is  nothing  in  the  order 
which  would  prevent  producers  of  such 
milk  from  receiving  a  premium  over  the 
order  price  for  their  milk.  No  premiums 
are  paid  in  the  market  at  this  time  for 
breed  milk  and  the  retail  price  of  such 
milk  to  consumers  is  the  same  as  the 
price  for  regular  milk. 

Moreover,  the  establishment  of  sepa¬ 
rate  pools  for  breed  milk  would  place 
the  producers  remaining  in  the  market¬ 
wide  pool  at  a  disadvantage.  A  handler 
of  special  breed  milk  could  shift  the 
burden  of  his  surplus  to  the  marketwide 
pool  by  dropping  individual  producers 
when  production  exceeds  sales  of  the 
special  breed  milk.  These  producers  could 
enter  a  plant  in  the  marketwide  pool  and 
share  in  its  Class  I  sales.  When  milk  was 
needed  again  at  the  plant  handling  spe¬ 
cial  breed  milk,  the  producers  could  re¬ 
turn  to  the  latter  plant.  Such  practice 
would  result  in  the  marketwide  pooling 
of  the  plant  surplus  without  enabling 
other  producers  in  the  pool  to  share  in 
any  Class  I  returns  from  the  sale  of  the 
special  breed  milk. 

The  proposals  for  individual-handler 
pools  and  separate  pooling  for  “breed” 
milks  are  denied. 
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Base  and  excess  plan.  A  ‘‘base  and 
excess”  plan  of  distributing  producer  re¬ 
turns  should  be  incorporated  in  the  order 
and  producers  paid  uniform  base  and 
excess  prices  in  each  month.  Base  and 
excess  plans  have  been  widely  used  in 
the  market  for  a  number  of  years. 

Most  of  the  producers  residing  in  the 
State  of  Oregon,  and  some  producers  re¬ 
siding  outside  the  State  of  Oregon,  have 
been  paid  for  their  milk  in  accordance 
with  the  Oregon  base  or  “quota”  plan 
operated  by  the  State  of  Oregon  Depart¬ 
ment  of  Agriculture.  Some  other  pro¬ 
ducers  have  been  paid  in  accordance  with 
base  and  excess  plans  operated  by  the 
respective  handlers  to  whom  they  deliver 
their  milk. 

The  original  proposal  of  the  proponent 
cooperative  associations  did  not  provide 
for  a  base  and  excess  plan  of  payment 
to  producers  who  were  not  paid  in  ac¬ 
cordance  with  the  terms  of  the  Oregon 
plan.  It  was  their  proposal  that  for  pro¬ 
ducers  residing  in  Oregon  and  delivering 
their  milk  to  Oregon  plants,  the  monies 
otherwise  due  them  for  their  milk  would 
be  paid  them  in  accordance  with  the 
terms  of  the  Oregon  plan  unless  they, 
or  the  cooperative  association  of  which 
they  are  members,  specifically  requested 
otherwise. 

With  respect  to  producers  residing 
outside  Oregon  whose  milk  is  delivered 
to  Oregon  plants  or  is  marketed  through 
an  Oregon  licensed  handler  (proprietary 
or  cooperative)  participating  in  the 
Oregon  plan,  it  was  proposed  they  like¬ 
wise  be  afforded  the  option  of  partici¬ 
pating  in  the  Oregon  plan  if  they  or  the 
cooperative  association  of  which  they  are 
members  notify  the  market  administra¬ 
tor  of  intention  to  participate.  Producers 
not  participating  would  be  paid  a  straight 
blend  price  for  all  milk. 

At  the  hearing,  however,  most  of  the 
proponent  cooperatives  proposed  and 
supported  a  base  and  excess  plan  as  a 
means  of  distributing  returns  to  those 
producers  not  participating  in  the  Ore¬ 
gon  plan.  They  testified  that,  in  view  of 
the  long  history  of  bases  in  the  market, 
producers  already  had  adopted  their  in¬ 
dividual  production  patterns  to  the  needs 
of  the  market  for  Class  I  milk.  Aban¬ 
donment  of  the  base  and  excess  plan, 
they  stated,  might  result  in  a  deteriora¬ 
tion  of  the  overall  seasonal  production 
pattern  for  the  market. 

At  the  hearing,  some  of  the  proponents 
suggested  further  that  participation  in 
the  Oregon  plan  be  made  mandatory  for 
all  producers  residing  in  Oregon  whose 
milk  is  received  at  Oregon  plants.  This 
position  was  supported  by  an  official  of 
the  Milk  Audit  and  Stabilization  Divi¬ 
sion  of  the  Oregon  Department  of  Agri¬ 
culture  who  appeared  as  a  witness  to 
explain  the  Oregon  plan.  It  was  his  posi¬ 
tion  that  if  participation  in  the  plan  were 
left  optional,  increasing  numbers  of  pro¬ 
ducers  would  elect  to  be  paid  at  the  uni¬ 
form  price,  or  the  base  and  excess  prices 
otherwise  payable,  rather  than  to  con¬ 
tinue  to  participate  in  the  Oregon  plan. 

Bases  under  the  Oregon  plan  are  di¬ 
rectly  related  to  Class  I  sales  of  handlers 


subject  to  the  Oregon  Milk  Audit  and 
Stabilization  Law.  Thus,  a  producer  can 
not  increase  his  base  except  as  Class  I 
sales  of  such  handlers  increase.  However, 
his  base  could  be  reduced  if  Class  I  sales 
of  such  handlers  decline. 

Under  a  base-excess  plan,  bases  are 
determined  from  deliveries  during  a  rep¬ 
resentative  period  without  adjustment 
to  the  Class  I  sales  level.  They  are  also 
subject  to  annual  revision.  Such  plan,  as 
adopted  herein,  is  explained  further 
below. 

Except  for  the  “Class  I  base  plans” 
(not  at  issue  here)  expressly  provided 
for  by  the  amendments  to  the  Agricul¬ 
tural  Marketing  Agreement  Act  by 
Public  Law  89-321  (Food  and  Agricul¬ 
ture  Act  of  1965),  the  Agricultural 
Marketing  Agreement  Act  expressly  pro¬ 
vides  for  uniform  prices  to  all  producers 
subject  to  certain  adjustments  includ¬ 
ing  one  “equitably,  to  apportion  the 
total  value  of  the  milk  purchased  by  any 
handler,  or  by  all  handlers,  among  pro¬ 
ducers  and  associations  of  producers,  on 
the  basis  of  their  marketings  of  milk 
during  a  representative  period  of  time.” 

Thus,  the  Act  precludes  the  Secretary 
from  establishing  different  uniform 
prices  to  producers  depending  on  whether 
they  reside  in  or  ship  milk  to  plants  in 
Oregon.  Likewise,  he  is  precluded  from 
establishing  a  quota  plan  similar  to  the 
Oregon  plan.  This  plan  is  similar  in  some 
respects  to  both  a  Class  I  base  plan  and 
a  base  and  excess  plan.  Bases  are  related 
to  both  handlers’  Class  I  sales  and  the 
producer’s  marketings  as  under  a  Class 
I  base  plan.  Bases  are  subject  to  revision 
annually  as  under  a  base  and  excess  plan 
and  provision  is  made  for  the  assignment 
of  bases  to  new  producers  under  certain 
conditions. 

The  Act,  however,  does  not  prohibit 
the  Secretary  from  permitting  pro¬ 
ducers,  who  desire  to  do  so,  to  assign  to 
the  State  of  Oregon  the  returns  other¬ 
wise  due  them  for  their  milk  in  order 
that  the  State  may  redistribute  such  re¬ 
turns  in  accordance  with  the  terms  of 
the  Oregon  plan.  Accordingly,  it  is  con¬ 
cluded  that  those  producers  who  desire 
to  continue  to  have  the  returns  for  their 
milk  distributed  to  them  in  accordance 
with  the  terms  of  the  Oregon  plan  may 
continue  to  do  so.  For  all  other  producers, 
returns  would  be  distributed  in  accord¬ 
ance  with  the  terms  of  the  base  and  ex¬ 
cess  plan  described  below. 

The  primary  purpose  of  the  base- 
excess  plan  adopted  is  to  encourage  pro¬ 
ducers  to  maintain  even  production 
throughout  the  year.  Without  some  such 
incentive  to  producers,  production  nor¬ 
mally  tends  to  fluctuate  more  during  the 
year  than  handlers’  Class  I  require¬ 
ments.  The  various  base  plans  which 
have  been  operated  in  the  market  have 
resulted  in  production  being  closely  cor¬ 
related  with  the  fluid  milk  needs  of  the 
market.  As  under  these  plans,  the  base- 
excess  plan  proposed  herein  would  tend 
to  assure  that  excess  production  on  the 
part  of  some  producers  would  not  affect 
adversely  the  returns  to  all  other  pro¬ 
ducers  on  the  market. 


The  base  and  excess  plan  herein  would 
establish  a  daily  base  for  each  producer 
by  dividing  his  total  deliveries  to  pool 
plants  in  the  preceding  August  through 
December  period  by  the  number  of  days 
in  the  5  months.  The  base  would  be  com¬ 
puted  in  this  manner  only  for  those 
producers  who  delivered  to  pool  plants 
on  at  least  120  days  in  the  5  months.  For 
the  purpose  of  computing  the  total  effec¬ 
tive  base  milk  of  a  producer,  the  number 
of  days  of  milk  delivery  would  be  the 
number  of  days  of  production  repre¬ 
sented  by  his  deliveries.  A  single  delivery 
by  a  producer  on  an  every-other-day  de¬ 
livery  basis,  for  example,  would  be  con¬ 
sidered  as  2  days’  production  for  the 
purpose  of  computing  base  milk. 

Producers  would  establish  new  bases 
each  year.  They  would  be  computed  by 
the  market  administrator  to  be  effective 
from  February  through  January  of  the 
following  year.  Before  February  of  each 
year,  the  market  administrator  would 
notify  each  producer,  the  handler  receiv¬ 
ing  his  milk,  and  the  cooperative  asso¬ 
ciation  of  which  he  is  a  member,  of  the 
producer’s  base. 

“Base  milk”  would  mean  producer  milk 
received  during  the  month  which  is  not 
in  excess  of  the  producer’s  base  milk 
multiplied  by  the  number  of  days’  pro¬ 
duction  received  at  pool  plants  during 
the  month.  “Excess  milk”  would  mean 
producer  milk  received  during  the’  month 
which  is  in  excess  of  base  milk  for  the 
same  month. 

Class  I  disposition  in  the  market 
would  be  assigned  to  base  milk  first.  If 
the  aggregate  Class  I  disposition  were 
more  than  the  base  milk  received  from 
producers  in  any  month,  such  additional 
Class  I  milk  would  be  allocated  to  excess 
milk  and  the  excess  milk  price  increased 
accordingly. 

As  provided  in  this  decision,  location 
adjustments  would  be  applied  to  the 
price  paid  producers  for  base  milk.  Since 
excess  milk  will  represent  principally 
producer  milk  classified  in  Class  III  to 
which  no  location  adjustment  is  appli¬ 
cable,  the  producer  price  for  excess  milk 
should  not  be  subject  to  the  location  ad¬ 
justment  provisions  of  the  order.  The 
producer  butterfat  differential  applicable 
to  the  uniform  price  should  be  used  to 
adjust  the  uniform  prices  for  base  milk 
and  excess  milk. 

A  producer  from  whom  no  milk  was 
received  at  pool  plants  in  the  August- 
December  period,  or  who  made  such 
deliveries  on  less  than  120  days  during 
such  months,  would  be  assigned  a  base 
equal  to  a  percentage  of  his  daily  average 
deliveries  of  producer  milk  for  each 
month.  In  addition,  a  producer  who  had 
been  assigned  a  base  on  deliveries  to  a 
pool  plant  for  more  than  120  days  during 
the  preceding  August-December  period 
should  be  permitted  to  relinquish  his 
base  and  receive  a  new  base  in  the  same 
manner  as  a  new  producer,  or  a  person 
who  shipped  to  a  pool  plant  on  less  than 
120  days  during  the  August-December 
period. 

The  base  of  a  new  producer  would  be 
computed  by  multiplying  his  deliveries 
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to  a  pool  plant  during  the  month  by  the 
following  percentages: 


January  _... 

...  70 

July - 

55 

February  — 

...  70 

August _ 

60 

March  - 

...  65 

September  _ 

60 

April - 

...  55 

October _ 

65 

May - 

...  45 

November  _  .. 

70 

June - 

...  50 

December  .  ._ 

70 

These  percentages  are  identical  to 
those  contained  in  the  base  and  excess 
plan  for  the  Puget  Sound  market  prior 
to  the  adoption  of  the  Class  I  base  plan 
for  that  market. 

These  percentages  are  adjusted 
seasonally  to  reflect  the  supply  situation 
in  the  market.  The  lower  rates  in  the 
flush  production  months  should  not  en¬ 
courage  new  producers  to  come  on  the 
market  at  a  time  when  their  production 
is  not  needed  for  Class  I  use.  Neither  are 
the  stated  percentages  low  enough  to 
discourage  entry  into  the  market  of  a 
producer  who  intends  to  become  per¬ 
manently  associated  with  the  market. 

It  is  likewise  appropriate  that  a  pro¬ 
ducer  who  has  earned  a  base  during  the 
August-December  period  be  permitted 
to  relinquish  that  base  and  receive  an 
assigned  base  in  the  same  way  as  a  new 
producer. 

If  a  plant  that  was  a  nonpool  plant  in 
the  preceding  August-December  period 
became  a  pool  plant,  the  dairy  fanners 
supplying  that  plant  should  be  assigned 
bases  in  the  same  manner  as  if  they  had 
been  producers  during  such  period.  Their 
bases  would  be  calculated  from  their 
deliveries  to  that  plant  in  the  preceding 
August-December  base-making  period, 
such  information  on  deliveries  to  be  made 
available  to  the  market  administrator  by 
the  plant  operator.  Such  a  provision  is 
commonly  provided  in  Federal  order  base 
plans  designed  to  achieve  a  more  regular 
seasonal  delivery  of  milk  by  each 
producer. 

Likewise,  a  producer-handler  who 
ceases  to  operate  as  a  producer-handler 
and  becomes  a  producer  shipping  milk  to 
another  handler  should  have  a  base  com¬ 
puted  on  the  basis  of  his  operation  dur¬ 
ing  the  preceding  August-December 
period. 

The  order  should  provide  appropriate 
rules  for  the  handling  of  base  transfers 
and  for  other  conditions  that  arise  in 
connection  with  the  administration  of 
the  base  and  excess  plan. 

The  base  earned  by  a  producer  by 
delivering  to  pool  plants  on  not  less  than 
120  days  in  the  preceding  August- 
December  period  should  be  transferable 
under  certain  circumstances. 

The  base  may  be  transferred  to  another 
producer  only  by  a  producer  who  earned 
the  base  on  his  deliveries  during  the 
August-December  period.  The  transfer¬ 
ring  producer  must  sell,  lease  or  other¬ 
wise  convey  his  herd  to  the  producer  ac¬ 
quiring  the  base.  Exceptions  to  the  rule 
would  apply  only  (1)  with  respect  to  a 
transfer  to  a  member  of  the  immediate 
family,  in  which  case  a  base  received  by 
transfer  could  be  transferred  to  a  mem¬ 
ber  of  the  immediate  family,  or  (2)  in 
the  case  of  a  baseholder’s  death  when 
the  base  might  be  transferred  to  a  person 
not  a  member  of  the  immediate  family. 


The  provisions  of  the  recommended 
decision  would  have  required  that  a  pro¬ 
ducer  to  receive  a  base  by  transfer  must 
not  only  acquire  the  herd  with  the  base 
but  also  must  continue  to  produce  milk 
on  the  farm  on  which  the  base  was 
earned.  Exception  to  the  latter  require¬ 
ment  was  taken  by  many  persons  who 
agreed  that  the  base  should  be  trans¬ 
ferred  only  with  the  cows,  but  who  in¬ 
sisted  that  the  requirement  that  the 
transferee  producer  continue  to  produce 
milk  on  the  same  farm  would  work  a 
severe  hardship  on  many  producers.  It 
wras  argued  further  that  it  would  conflict 
with  the  Oi’egon  base  plan  which  permits 
the  transfer  of  base  with  the  herd  to 
another  farm. 

The  State  of  Oregon,  in  its  exceptions, 
expressed  the  fear  that  the  requirement 
that  the  milk  continue  to  be  produced  on 
the  same  farm  could  affect  the  operation 
of  the  Oregon  base  plan  adversely,  since 
it  could  result  in  the  bases  earned  under 
the  Federal  order  by  Oregon  producers 
falling  substantially  below  the  bases  held 
by  the  same  producers  under  the  Oregon 
base  plan.  This  would  reduce  the  total 
amount  of  money  available  to  be  paid 
producers  under  the  Oregon  base  plan 
and  could  result  in  lowering  substantially 
the  returns  to  producers  participating  in 
the  plan  while  enhancing  the  amount  of 
money  available  to  nonparticipating 
producers. 

After  reviewing  the  exceptions,  it  has 
been  concluded  that  a  producr  who  ac¬ 
quires  a  base  by  transfer  may  move  the 
herd  with  which  the  base  was  earned  to 
another  farm  without  forfeiting  such 
transferred  base. 

The  first  base-making  period  under 
the  order  is  expected  to  be  August  1969 
through  December  1969.  Complete  data 
to  compute  bases  will  be  available  at  the 
end  of  that  period.  It  is  appropriate, 
therefore,  that  the  application  of  the 
base  and  excess  pricing  provisions  of  the 
order  be  delayed  until  February  1,  1970, 
For  months  prior  to  that  date  a  market¬ 
wide  uniform  price  for  all  milk  should 
be  computed. 

Some  proponents  of  the  base  plan 
urged  that  the  base-making  period  be 
the  4  lowest  months  of  production  of  the 
individual  producer  rather  than  the 
months  of  generally  lowest  production 
for  the  total  market.  They  felt  that  this 
would  tend  to  reduce  the  increase  in 
bases  from  year  to  year  which  might 
occur  when  the  producer  is  aware  of  the 
base-making  period. 

As  stated  previously,  the  purpose  of 
the  base  plan  is  to  adjust  the  production 
of  all  producers  seasonally  to  best  meet 
the  requirements  of  the  total  market.  To 
accomplish  this  most  effectively,  bases 
should  be  computed  on  the  production 
during  those  months  when  total  supplies 
of  the  market  are  least  relative  to  sales, 
rather  than  on  the  performance  of  the 
individual  producer  throughout  the  year. 

Payments  tor  milk.  All  handlers  should 
be  required  to  make  payments  to  the 
market  administrator  of  the  total  value 
of  their  milk  according  to  its  classifica¬ 
tion.  This  should  simplify  payments  by 
handlers  by  virtue  of  the  participation 


of  some  of  their  producers  in  the  Oregon 
base  plan. 

The  market  administrator  then  would 
pay  producers  who  did  not  participate  in 
the  Oregon  plan  at  the  appropriate 
blend,  or  base  and  excess,  prices.  In  the 
case  of  producers  who  were  members  of 
cooperative  associations  not  participat¬ 
ing  in  the  Oregon  plan  but  which  had 
authority  to  collect  payments  from  their 
members  and  requested  to  do  so,  the 
market  administrator  would  pay  the  in¬ 
dividual  cooperative  association  an 
amount  equal  to  the  total  payments 
otherwise  due  its  member  producers. 

One  handler  excepted  to  the  provision 
that  the  market  administrator  shall 
make  payments  to  individual  producers 
and  cooperative  associations.  He  argued 
that  customary  handler-producer  rela¬ 
tionships  would  be  lessened  thereby.  No 
other  party  took  exception  to  this  pro¬ 
vision.  It  is  concluded  that  the  saving 
effected  thereby  outweighs  possible  ad¬ 
verse  affects  on  handler-producer  rela¬ 
tions.  Accordingly,  this  exception  is 
overruled. 

With  respect  to  producers  participat¬ 
ing  in  the  Oregon  plan,  thus  authorizing 
the  State  to  collect  for  them,  the  mar¬ 
ket  administrator  would  pay  to  the  prop¬ 
er  State  official  the  total  amount  other¬ 
wise  due  to  the  participating  producers. 
The  State,  in  turn,  would  settle  with  par¬ 
ticipating  producers  and  cooperative  as¬ 
sociations  in  accordance  with  the  terms 
of  the  Oregon  plan. 

Such  a  method  of  payment  will  relieve 
handlers  participating  in  the  Oregon 
plan  of  the  necessity  of  reconciling  the 
required  minimum  payments  to  pro¬ 
ducers  under  the  two  payment  plans. 
Thus,  the  entire  producer  payment  pro¬ 
cedure  would  be  more  complicated  and 
burdensome  than  under  the  plan 
adopted. 

Without  such  an  arrangement,  han¬ 
dlers  would  be  required  to  make  pay¬ 
ments  to  the  producer-settlement  fund 
under  the  Federal  order,  if  their  utiliza¬ 
tion  value  exceeded  the  total  money 
due  producers  as  computed  at  the  base 
and  excess  prices,  or  receive  money  from 
the  producer-settlement  fund  if  their 
utilization  value  was  less  than  the  value 
of  their  producer  milk.  They  then  would 
incur  a  further  obligation  to  “equalize” 
further  under  the  Oregon  plan  if  the 
monies  due  producers  under  the  Oregon 
plan  varied  from  the  amount  that  would 
be  due  such  producers  at  the  uniform 
prices  computed  under  the  order. 

Provision  should  be  made  for  a  coop¬ 
erative  to  receive  payment  for  producers’ 
milk  which  it  causes  to  be  delivered  to  a 
pool  plant.  Receiving  payment  for  the 
milk  of  members  and  the  blending  of 
proceeds  from  the  sale  of  such  milk  will 
tend  to  promote  orderly  marketing  and 
will  assist  the  several  cooperatives  in  dis¬ 
charging  their  responsibilities  to  mem¬ 
bers  and  to  the  market. 

The  Act  provides  for  the  payment  to 
cooperatives  for  milk  delivered  by  them 
to  handlers  and  permits  the  blending  of 
all  sales  from  members’  milk.  The  con¬ 
tracts  with  their  members  authorize  the 
principal  cooperatives  in  the  market  to 
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collect  for  producer  deliveries.  Therefore, 
the  market  administrator,  or  the  appro¬ 
priate  official  of  the  State  of  Oregon  in 
the  case  of  producers  participating  in  the 
Oregon  plan,  if  requested  by  an  author¬ 
ized  cooperative,  would  pay  it  an  amount 
equal  to  the  sum  of  the  individual  pay¬ 
ments  otherwise  payable  to  the  producers 
for  whom  it  markets.  Such  payments 
should  be  made  to  cooperatives  on  or 
before  the  day  prior  to  the  date  payments 
are  due  individual  producers.  This  will 
enable  the  cooperatives  to  pay  their 
members  by  the  same  time  other  pro¬ 
ducers  receive  their  payments. 

Producer-settlement  fund.  The  mar¬ 
ket  administrator  should  maintain  a 
producer-settlement  fund  in  which  are 
deposited  all  funds  paid  by  handlers  and 
out  of  which  are  paid  all  monies  due 
producers  for  their  milk.  Provision  for 
the  establishment  and  maintenance  of  a 
producer-settlement  fund  is  common  to 
Federal  orders  with  marketwide  pools. 

For  efficient  functioning  of  the  pro¬ 
ducer-settlement  fund,  a  reasonable  re¬ 
serve  should  be  set  aside  at  the  end  of 
each  month.  This  is  necessary  to  provide 
for  such  contingencies  as  the  failure  of 
a  handler  to  make  payment  of  his 
monthly  billing  to  the  fund,  or  the  pay¬ 
ment  to  a  handler  from  the  fund  by 
reason  of  an  audit  adjustment.  The  re¬ 
serve,  which  would  be  operated  as  a  re¬ 
volving  fund  and  adjusted  each  month, 
is  established  in  the  attached  order  at 
not  less  than  four  nor  more  than  five 
cents  per  hundredweight  of  producer 
milk  in  the  pool  for  the  month. 

Any  payments  on  partially  regulated 
milk  received  by  the  market  administra¬ 
tor  from  any  handler  would  be  deposited 
in  the  producer-settlement  fund.  Money 
thus  deposited  would  be  included  in  the 
uniform  price  computation  and  thereby 
be  distributed  to  all  producers  on  the 
market. 

Interest  payments  on  overdue  ac¬ 
counts.  Provision  is  made  for  the  pay¬ 
ment  of  interest  at  a  monthly  rate  of 
one-half  of  1  percent  on  amounts  due 
the  market  administrator  under  each  of 
the  funds  established  by  the  order. 

Prompt  payment  of  amounts  due  the 
several  funds  is  essential  to  the  opera¬ 
tion  of  the  order  provisions.  Handlers 
who  do  not  make  prompt  payment  of 
their  obligations,  in  effect,  are  borrow¬ 
ing  for  their  own  business  purposes, 
money  which  is  properly  a  part  cf  the 
funds  in  the  custody  of  the  market  ad¬ 
ministrator.  Were  the  handlers  to  bor¬ 
row  money  from  the  banks,  they  would 
be  required  to  pay  interest  on  such 
money.  They,  likewise,  should  be  re¬ 
quired  to  pay  interest  on  money  which, 
in  effect,  has  been  borrowed  from  the 
funds  in  the  custody  of  the  market 
administrator. 

The  rate  prescribed  herein,  one-half  of 
1  percent  per  month  (6  percent  on  an 
annual  basis)  compounded  monthly,  is 
reasonable. 

Marketing  services.  Provisions  should 
be  made  in  the  order  for  furnishing  mar¬ 
keting  services  to  producers,  such  as 
verifying  the  tests  and  weights  of  pro¬ 
ducer  milk  and  furnishing  market  in¬ 


formation.  These  services  should  be  pro¬ 
vided  by  the  market  administrator  and 
the  cost  should  be  borne  by  producers 
for  whom  the  services  are  rendered.  Any 
cooperative  association,  if  approved  for 
such  activity  by  the  Secretary,  may  per¬ 
form  such  services  for  its  member-pro¬ 
ducers  and  if  it  is  doing  so,  the  service 
will  not  be  furnished  to  such  producers 
by  the  market  administrator. 

Milk  produced  on  a  handler’s  own 
farm  should  be  exempt  from  marketing 
service  deductions,  even  though  it  is  sub¬ 
ject  to  the  other  provisions  of  the  order. 
There  are  no  payments  to  other  persons 
to  verify  on  such  milk  and.  therefore,  no 
need  to  provide  the  same  marketing  serv¬ 
ices  as  are  provided  other  producers. 

There  is  need  for  a  marketing  service 
program  in  connection  with  the  admin¬ 
istration  of  the  order  in  this  area.  Order¬ 
ly  marketing  will  be  promoted  by  assur¬ 
ing  individual  producers,  on  a  uniform 
basis,  that  they  have  obtained  accurate 
weights  and  tests  of  their  milk.  Com¬ 
plete  verification  requires  that  butterfat 
tests  and  weights  of  individual  producer 
deliveries  reported  by  the  handler  are 
accurate. 

An  additional  phase  of  the  marketing 
service  program  is  to  furnish  all  pro¬ 
ducers  with  market  information.  Ef¬ 
ficiency  in  the  production,  utilization, 
and  marketing  of  milk  will  be  promoted 
by  providing  for  the  dissemination  of 
timely  market  Information  on  a  market¬ 
wide  basis  to  producers. 

To  enable  the  market  administrator 
to  furnish  these  marketing  services,  pro¬ 
vision  should  be  made  for  a  maximum 
deduction  of  6  cents  per  hundredweight 
with  respect  to  receipts  of  milk  from  pro¬ 
ducers  for  whom  he  renders  such  mar¬ 
keting  services.  From  comparison  as  to 
the  number  of  producers  involved  and 
the  expected  volume  of  milk  with  other 
markets,  a  6-cent  rate  is  reasonable  and 
should  provide  the  funds  necessary  to 
conduct  the  program.  If  later  experience 
indicates  that  marketing  services  can  be 
performed  at  a  lesser  rate,  provision  is 
made  whereby  the  Secretary  may  adjust 
the  rate  downward  without  the  neces¬ 
sity  of  a  hearing. 

Expense  of  administration.  Each  han¬ 
dler  should  be  required  to  pay  to  the 
market  administrator,  as  his  proportion¬ 
ate  share  of  the  cost  of  administering 
the  order,  4  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  on  producer  milk  (including 
milk  of  such  handler’s  own  production) 
and  on  other  source  milk  allocated  to 
Class  I  (except  milk  so  assessed  under 
another  Federal  order) . 

The  market  administrator  must  have 
sufficient  funds  to  enable  him  to  admin¬ 
ister  properly  the  terms  of  the  order.  The 
Act  provides  that  such  cost  of  adminis¬ 
tration  shall  be  financed  through  an  as¬ 
sessment  on  handlers.  A  principal  func¬ 
tion  of  the  market  administrator  is  to 
verify  the  receipts  and  disposition  of 
milk  from  all  sources.  Equity  in  sharing 
the  cost  of  administration  of  the  order 
among  handlers  will  be  achieved,  there¬ 
fore,  by  applying  the  administrative  as¬ 
sessment  on  the  basis  of  milk  received 


from  dairy  farmers  and  on  other  source 
milk  allocated  to  Class  I  milk. 

The  proposed  order  provides  that  a 
cooperative  shall  be  the  handler  for  its 
members’  milk  which  it  delivers  in  tank 
trucks  from  the  farms  to  pool  plants  of 
other  handlers.  The  cooperative  is  the 
handler  for  such  milk  basically  for  the 
purpose  of  making  payments  to  its  in¬ 
dividual  producers.  The  milk,  howrever, 
would  be  considered  as  producer  milk  at 
the  plant  of  the  receiving  handler  for  all 
accounting  purposes,  and  consequently 
would  be  treated  the  same  as  any  other 
direct  receipts  from  producers.  The  mar¬ 
ket  administrator  must  verify  by  audit 
the  receipts  and  utilization  at  pool  plants, 
whether  the  plant  operator  buys  his 
milk  directly  from  producers  or  through 
a  cooperative  as  a  bulk  tank  handler. 
No  plant  of  the  cooperative  is  involved 
in  this  particular  circumstance.  Such 
cooperative’s  function  as  a  handler  is 
primarily  one  of  recordkeeping.  It  is  ap¬ 
propriate,  therefore,  that  the  pool  plant 
operator  receiving  such  milk  pay  the 
administrative  assessment  on  it  on  the 
same  basis  that  he  pays  such  assessment 
for  all  other  producer  milk  received  at 
his  plant.  The  cooperative,  however, 
would  be  liable  for  the  administrative 
assessment  on  any  amount  by  which  the 
farm  weights  of  the  producer  milk  ex¬ 
ceeded  the  aggregate  weight  on  which 
the  plant  operator  purchases  the  milk 
from  the  cooperative. 

The  order  specifies  minimum  perform¬ 
ance  standards  that  must  be  met  to  ob¬ 
tain  regulated  status.  The  operator  of  a 
plant  not  meeting  such  standards  (i.e.,  a 
partially  regulated  distributing  plant)  is 
required  to  either  (1)  make  specified  pay¬ 
ments  (discussed  elsewhere  in  this  de¬ 
cision)  into  the  producer-settlement 
fund  on  route  disposition  in  the  market¬ 
ing  area  in  excess  of  offsetting  purchases 
r  of  Federal  order  Class  I  milk,  or  (2) 
otherwise  pay  into  such  fund  and/or  to 
dairy  farmers  an  amount  not  less  than 
the  classified  use  value  of  his  receipts 
from  dairy  farmers  computed  as  though 
such  plant  were  a  fully  regulated  plant. 

The  market  administrator,  in  admin¬ 
istering  an  order  as  it  applies  to  such 
nonpool  route  distributor,  must  incur 
expenses  in  essentially  the  same  manner 
as  in  applying  the  order  to  pool  handlers. 
However,  the  order  is  not  applicable  to 
such  distributor  to  the  same  extent  as  to 
regulated  handlers.  Hence,  payment  of 
the  administrative  assessment  on  his 
in-area  sales  would  reasonably  constitute 
his  pro  rata  share  of  the  administrative 
expense. 

In  the  case  of  unregulated  milk  which 
enters  the  market  through  a  regulated 
plant  for  Class  I  use,  it  is  the  regulated 
handler  who  utilizes  the  unregulated 
milk  and  who  must  report  to  the  market 
administrator  the  receipt  and  use  of  such 
milk.  Also,  the  receipts  and  utilization  of 
all  milk  at  his  plant  are  subject  to  veri¬ 
fication  by  the  market  administrator. 
Hence,  it  is  appropriate  that  the  reg¬ 
ulated  handler  be  responsible  for  pay¬ 
ment  of  the  administrative  assessment  on 
such  unregulated  milk. 
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The  order  is  designed  so  that  the  cost 
of  administration  is  shared  equitably 
among  handlers  distributing  milk  in  the 
proposed  marketing  area.  However,  to 
prevent  duplication,  an  assessment 
should  not  be  made  on  other  source  milk 
on  which  an  assessment  was  made  under 
another  Federal  order. 

Provision  should  be  made  so  that  the 
Secretary  may  reduce  the  amount  of  the 
administrative  assessment  without  the 
necessity  of  amending  the  order.  The  rate 
can  thus  be  reduced  when  experience 
Indicates  a  lower  rate  will  be  sufficient  to 
provide  adequate  funds  for  the  adminis¬ 
tration  of  the  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions,  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
interested  parties  are  inconsistent  with 
the  findings  and  conclusions  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  to  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  Findings 

(a)  The  proposed  marketing  agree¬ 
ment  and  order  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  pro¬ 
posed  marketing  agreement  and  the  or¬ 
der  are  such  prices  as  will  reflect  the 
aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  Interest;  and 

(c)  The  proposed  marketing  agree¬ 
ment  and  order  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as, 
and  will  be  applicable  to  persons  in  the 
respective  classes  of  Industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and  con¬ 
clusions,  and  the  regulatory  provisions  of 
this  decision,  each  of  the  exceptions  re¬ 
ceived  was  carefully  and  fully  considered 
in  conjunction  with  the  record  evidence 
pertaining  thereto.  To  the  extent  that 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision  are 
at  variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overruled  for 
the  reasons  previously  stated  in  this 
decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents  entitled,  re¬ 


spectively,  “Marketing  Agreement  Regu¬ 
lating  the  Handling  of  Milk  in  the  Ore- 
gon-Washington  Marketing  Area’’,  and 
"Order  Regulating  the  Handling  of  Milk 
in  the  Oregon-Washington  Marketing 
Area”,  which  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  attached  or¬ 
der  which  will  be  published  with  this 
decision. 

Referendum  Order;  Determination  of 

Representative  Period;  and  Designa¬ 
tion  of  Referendum  Agent 

It  is  hereby  directed  that  a  referendum 
be  conducted  among  producers  to  deter¬ 
mine  whether  the  issuance  of  the  at¬ 
tached  order  regulating  the  handling  of 
milk  in  the  Oregon-Washington  market¬ 
ing  area,  is  approved  or  favored  by  the 
producers,  as  defined  under  the  terms  of 
the  proposed  order,  and  who,  during  the 
representative  period,  were  engaged  in 
the  production  of  milk  for  sale  within  the 
aforesaid  marketing  area. 

It  is  hereby  further  directed  that  a 
separate  referendum,  in  which  each  in¬ 
dividual  producer  has  one  vote,  be  con¬ 
ducted  to  determine  whether  the  pro¬ 
posed  base  plan  of  payment  to  producers, 
as  specified  in  the  attached  order,  regu¬ 
lating  the  handling  of  milk  in  the  Ore¬ 
gon-Washington  marketing  area  is  sepa¬ 
rately  approved  or  favored  by  the  pro¬ 
ducers,  as  defined  under  the  terms  of  the 
order,  and  who  during  the  representative 
period,  were  engaged  in  the  production  of 
milk  for  sale  within  the  aforesaid  mar¬ 
keting  area. 

The  month  of  July  1969  is  hereby  de¬ 
termined  to  be  the  representative  period 
for  the  conduct  of  such  referendum. 

Aaron  L.  Reeves  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 
referenda  in  accordance  with  the  proce¬ 
dure  for  the  conduct  of  referenda  to 
determine  producer  approval  of  milk 
marketing  orders  (7  CFR  900.300  et  seq.) , 
such  referenda  to  be  completed  on  or  be¬ 
fore  the  30th  day  from  the  date  this 
decision  is  issued. 

Signed  at  Washington,  D.C.,  on  Octo¬ 
ber  24,  1969. 

Richard  Lyng, 

Assistant  Secretary. 

Order  '  Regulating  the  Handling  of  Milk 
in  the  Or egon -Washington  Market¬ 
ing  Area 

Definitions 

Sec. 

1124.1  Act. 

1124.2  Department. 

1124.3  Secretary. 


1  This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  §  900.14  of 
the  rules  of  practice  and  procedure,  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


Sec. 

1124.4  Person. 

1124.5  Cooperative  Association 

1124.6  Oregon-Washington  marketing 

area. 

1124.7  Handler. 

1124.8  Plants. 

1124.9  Pool  plant. 

1124.10  Nonpool  plant. 

1124.11  Producer. 

1124.12  Producer-handler. 

1124.13  Producer  milk. 

1124.14  Other  source  milk. 

1124.15  Fluidmilk  product . 

1124.16  Route  disposition. 

1124.17  Oregon  base  plan. 

1124.18  Filled  milk. 

Market  Administrator 

1124.20  Designation. 

1124.21  Powers. 

1124.22  Duties. 

Reports,  Records  and  Facilities 

1124.30  Reports  of  receipts  and  utilization. 

1124.31  Payroll  reports. 

1124.32  Other  reports. 

1124.33  Records  and  facilities. 

1124.34  Retention  of  records. 

Classification 

1124.40  Skim  milk  and  butterfat  to  be 

classified. 

1124.41  Classes  of  utilization. 

1124.42  Shrinkage. 

1124.43  Responsibility  of  handlers  and 

utilization  of  milk. 

1124.44  Transfers. 

1124.45  Computation  of  skim  milk  and 

butterfat  in  each  class. 

1124.46  Allocation  of  skim  milk  and  but¬ 

terfat  classified. 

Minimum  Prices 

1124.50  Basic  formula  price. 

1124.51  Class  prices. 

1124.52  Location  adjustment  to  handlers. 

1124.53  Butterfat  differentials  to  handlers. 

1124.54  Use  of  equivalent  prices. 

Application  of  Provisions 

1124.60  Exemptions. 

1124.61  Other  order  plants. 

1124.62  Obligations  of  handler  operating 

a  partially  regulated  distributing 
plant. 

1124.68  Payments  to  producers  under  the 
Oregon  base  plan. 

Determination  of  Uniform  Prices 

1124.70  Computation  of  the  net  pool  obli¬ 

gation  of  each  pool  handler. 

1124.71  Computation  of  uniform  and 

weighted  average  prices. 

Payments  for  Milk 

1124.80  Producer-settlement  fund. 

1124.81  Payments  to  the  producer-settle¬ 

ment  fund. 

1124.82  Payments  out  of  the  producer- 

settlement  fund. 

1124.83  Location  differential  to  producers 

and  on  nonpool  milk. 

1124.84  Butterfat  differential  to  producers. 

1124.85  Adjustment  of  accounts. 

1124.86  Marketing  services. 

1124.87  Expenses  of  administration. 

1124.88  Termination  of  obligations. 

Effective  Time,  Suspension  or  Termination 

1124.90  Effective  time. 

1124.91  Suspension  or  termination. 

1124.92  Continuing  obligations. 

1124.93  Liquidation. 

Miscellaneous  Provisions 

1124.100  Agents. 

1124.101  Separability  of  provisions. 
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Authority:  The  provisions  of  this  Part 
1060  issue#  under  secs.  1-19,  48  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

§  1124.0  Findings  and  determinations. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure,  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR 
Part  900),  a  public  hearing  was  held 
upon  a  proposed  marketing  agreement 
and  a  proposed  order  regulating  the  han¬ 
dling  of  milk  in  the  Oregon- Washington 
marketing  area.  Upon  the  bask  of  the 
evidence  introduced  at  such  hearing  and 
the  record  thereof,  it  is  found  that: 

(1)  The  said  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk  and  be  in  the 
public  interest: 

(3)  The  said  order  regulates  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
is  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  or  commer¬ 
cial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  this  order, 
are  in  the  current  of  interstate  commerce 
or  directly  burden,  obstruct,  or  affect 
interstate  commerce  in  milk  or  its  prod¬ 
ucts;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  4  cents  per  hundredweight 
or  such  amount  not  to  exceed  4  cents  per 
hundredweight  as  the  Secretary  may 
prescribe,  with  respect  to: 

(a)  Producer  milk  including  a  han¬ 
dler’s  own  production; 

(b)  Other  source  milk  allocated  to 
Class  I  milk  pursuant  to  §  1124.46(a)  (4) 
and  (8)  and  the  corresponding  steps  of 
§  1124.46(b) ;  and 

(c)  Class  I  milk  disposed  of  from  a 
partially  regulated  distributing  plant  in 
the  marketing  area  on  routes  that  ex¬ 
ceeds  Class  I  milk  received  during  the 
month  at  such  plant  from  pool  plants 
and  from  other  order  plants. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the  han¬ 
dling  of  milk  in  the  Oregon-Washington 
marketing  area  shall  be  in  conformity  to, 
and  in  compliance  with,  the  following 
terms  and  conditions. 


The  provisions  of  §§  1124.1  to  1124.101, 
both  inclusive,  of  the  proposed  order 
contained  in  the  recommended  decision 
issued  by  the  Deputy  Administrator, 
Regulatory  Programs,  on  July  30,  1969 
(34  F.R.  12744;  F.R.  Doc.  69-9092)  shall 
be  and  are  the  terms  and  conditions  of 
this  order  as  if  set  forth  in  full  herein 
subject  to  the  following  revisions: 

Sections  1124.9(a)(1),  1124.11  (a)  and 

(b),  1124.12  (a)  and  (b),  1124.15, 1124.31, 
1124.40,  1124.41  (b)  and  (c),  1124.- 
45,  1124.46(a)  (5)  (ii)(c),  1124.46(a)  (12) , 
1124.52(a)(1),  1124.60  (a),  (b),  and  (c). 
1124.68  (b)  and  (c),  1124.70(d),  1124.65 

(a),  and  1124.66(a)  (1)  and  (2)  and  (d) 
are  changed.  A  new  paragraph  (b)  is 
inserted  in  §  1124.44  and  paragraphs  (b) 
to  (d)  thereof  are  renumbered.  Sub- 
paragraph  (3)  of  §  1124.46(a)  (3)  is  de¬ 
leted  and  subparagraph  (4)  through  (12) 
are  renumbered.  Section  1124.67  is 
deleted. 

Definitions 
§1124.1  Act. 

“Act”  means  Public  Act  No.  10,  73d 
Congress,  as  amended,  and  reenacted 
and  amended  by  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.). 

§  1121.2  Department. 

“Department”  means  the  U.S.  Depart¬ 
ment  of  Agriculture  or  such  other  Fed¬ 
eral  agency  authorized  to  perform  the 
price  reporting  functions  specified  in  this 
order. 

§  1121.3  Seeretary. 

“Secretary”  means  the  Secretary  of 
Agriculture  of  the  United  States,  or  any 
officer  or  employee  of  the  United  States 
authorized  to  exercise  the  powers,  and 
to  perform  the  duties  of  the  Secretary 
of  Agriculture. 

§  1124.4  Person. 

“Person”  means  any  individual,  part¬ 
nership,  corporation,  association,  or  any 
other  business  unit. 

§1124.3  Cooperative  association. 

“Cooperative  association”  means  any 
cooperative  marketing  association  of  pro¬ 
ducers  which  the  Secretary  determines; 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstead  Act”; 

(b)  To  have  full  authority  in  the 
sale  of  milk  of  its  members;  and 

(c)  To  be  engaged  in  making  collec¬ 
tive  sales,  or  marketing  milk  or  its  prod¬ 
ucts  for  its  members. 

§  1124.6  Oregon -Washington  market¬ 
ing  area. 

“Oregon-Washington  marketing  area” 
hereinafter  called  the  “marketing  area”, 
means  all  territories  within  the  perimet¬ 
ric  boundaries  of  the  counties  listed  be¬ 
low,  Including  all  territory  as  is  now  oc¬ 
cupied  and  as  may  be  occupied  in  the 
future  by  Government  (municipal,  State, 
or  Federal)  reservations,  installations, 
institutions  or  other  similar  establish¬ 


ments.  Where  such  an  establishment  is 
partly  within  and  partly  without  the  des¬ 
ignated  boundaries,  the  marketing  area 
shall  include  the  entire  area  encompassed 
by  such  establishment. 

Oregon  Counties 


Benton. 

Lane. 

Clackamas. 

Lincoln. 

Clatsop. 

Linn. 

Columbia. 

Marion. 

Coos. 

Morrow. 

Deschutes. 

Multnomah. 

Douglas. 

Polk. 

Gilliam. 

Sherman. 

Hood  River. 

Tillamook. 

Jackson. 

Umatilla. 

Jefferson. 

Wasco. 

Josephine. 

Washington. 

Klamath. 

Yamhill. 

Washington 

Counties 

Benton. 

Pacific.1 

Clark. 

Skamania. 

Cowlitz. 

Wahkiakum. 

Franklin. 

Walla  Walla. 

Klickitat. 

Yakima. 

Lewis  (the  town  of 
Vader  only). 


§  1124.7  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  one  or  more  pool  plants; 

(b)  Any  person  in  his  capacity  as  the 
operator  of  a  partially  regulated  dis¬ 
tributing  plant; 

(c)  A  cooperative  association  with  re¬ 
spect  to  milk  of  its  member  producers 
which  is  diverted  from  a  pool  distribut¬ 
ing  plant  to  a  nonpool  plant  for  the  ac¬ 
count  of  such  cooperative  association; 

(d)  A  cooperative  association  with  re¬ 
spect  to  milk  of  its  member  producers 
which  is  received  from  the  farm  for  de¬ 
livery  to  the  pool  plant  of  another  han¬ 
dler  in  a  tank  truck  owned  and  operated 
by  or  under  contract  to  such  cooperative 
association; 

(e)  A  producer-handler;  or 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1124.61. 

§1121.8  Plants. 

(a)  “Distributing  plant”  means  a 
plant: 

(1)  That  is  approved  by  a  duly  con¬ 
stituted  health  authority  for  the  process¬ 
ing  or  packaging  of  Grade  A  milk  and 
which  has  route  disposition  in  the  mar¬ 
keting  area  during  the  month;  or 

(2)  That  processes  or  packages  filled 
milk  and  has  route  disposition  of  filled 
milk  in  the  marketing  area  during  the 
month; 

(b)  “Supply  plant”  means  a  plant 
from  which  filled  milk  or  a  fluid  milk 
product  which  has  been  approved  by  a 
duly  constituted  health  authority  for 
fluid  consumption  is  shipped  during  the 
month  to  a  distributing  plant. 

§1124.9  Pool  plant. 

“Pool  plant”  means  any  plant  meeting 
the  conditions  of  paragraph  (a)  or  (b) 


1  All  territory  south  of  T.  11  N.  and  Long 
Island  and  the  North  Beach  Peninsula  only. 
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of  this  section  except  the  plant  of  a  han¬ 
dler  exempt  pursuant  to  §  1124.60  or 
§  1124.61:  Provided,  That  if  a  portion  of 
a  plant  is  physically  separated  from  the 
Grade  A  portion  of  such  plant,  is  oper¬ 
ated  separately  and  is  not  approved  by 
any  health  authority  for  the  receiving, 
processing,  or  packaging  of  any  fluid 
milk  product  for  Grade  A  disposition,  it 
shall  not  be  considered  as  part  of  a  pool 
plant  pursuant  to  this  section: 

(a)  A  distributing  plant  which  during 
the  month: 

(1)  Has  route  disposition  except  filled 
milk  in  the  marketing  area  of  15  percent 
or  more  of  its  total  receipts  of  Grade  A 
milk  except  packaged  fluid  milk  prod¬ 
ucts  from  other  plants  qualified  under 
this  paragraph,  and  from  other  order 
plants  filled  milk  and  receipts  of  diverted 
milk  from  other  pool  plants  and  from 
other  order  plants; 

(2)  Has  total  route  disposition,  except 
as  filled  milk,  both  inside  and  outside 
the  marketing  area,  of  30  percent  or 
more  of  such  receipts :  Provided,  That  all 
distributing  plants  operated  by  a  han¬ 
dler  may  be  considered  as  one  plant  for 
the  purpose  of  meeting  the  percentage 
requirements  of  this  subparagraph  if  the 
handler  submits  a  written  request  to  the 
market  administrator  prior  to  the 
delivery  period  for  which  such  considera¬ 
tion  is  requested ;  and 

(b)  Any  supply  plant  from  which  30 
percent  of  its  dairy  farm  supply  of  Grade 
A  milk  is  moved,  except  as  filled  milk, 
during  the  month  to  a  plant  (s)  qualified 
under  paragraph  (a)  of  this  section.  Any 
plant  which  has  qualified  under  this 
paragraph  in  each  of  the  months  of  Au¬ 
gust  through  February  (or  would  have 
so  qualified  had  the  order  been  in  effect) 
shall  qualify  under  this  paragraph  in 
each  of  the  following  months  of  March 
through  July  unless  written  request  for 
nonpool  status  for  any  such  month(s)  is 
furnished  in  advance  to  the  market  ad¬ 
ministrator.  A  plant  withdrawn  from 
supply  pool  plant  status  may  not  be 
reinstated  for  any  subsequent  month  of 
March  through  July  unless  it  fulfills  the 
shipping  requirements  of  this  paragraph 
for  such  month. 

§1121.10  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  term  includes,  but  is  not  limited  to 
the  following  categories  of  plants: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order  issued 
pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
order)  issued  pursuant  to  the  Act. 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is  not 
an  exempt  plant,  an  other  order  plant, 
or  a  producer-handler  plant,  from  which 
fluid  milk  products  in  consumer-type 
packages  or  dispenser  units  are  distrib¬ 
uted  in  the  marketing  area  on  routes 
during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  plant  which  is  neither  an  other 


order  plant  nor  a  producer-handler 
plant  and  from  which  fluid  milk  products 
are  moved  during  the  month  to  a  pool 
plant  qualified  pursuant  to  §  1124.9. 

(e)  “Exempt  plant”  means  a  plant  de¬ 
scribed  in  §  1124.60. 

§  1124.11  Producer. 

“Producer”  means  any  person  (other 
than  a  producer-handler  as  defined  in 
any  Federal  order,  including  this  order) 
who  produces  milk  approved  by  a  duly 
constituted  health  authority  for  fluid 
consumption  which  milk  is  received  at 
a  pool  plant  or  diverted  to  a  nonpool 
plant  within  the  limits  set  forth  in  para¬ 
graphs  (a)  and  (b)  of  this  section  and 
subject  to  paragraphs  (c),  (d),  (e),  and 

(f).  The  term  shall  not  include  such 
person  with  respect  to  milk  received  at 
a  pool  plant  from  an  other  order  plant 
by  diversion  if  both  buyer  and  seller  have 
requested  Class  in  milk  classification  in 
the  reports  of  receipts  and  utilization 
filed  with  the  respective  market  adminis¬ 
trators: 

(a)  During  March  through  July  a  co¬ 
operative  association  may  divert  for  its 
account  to  a  nonpool  plant  without  limit 
the  milk  of  any  producer  whose  milk  has 
been  received  previously  at  a  pool  plant. 
During  the  months  of  August  through 
February  such  cooperative  association 
may  divert  on  others  days  the  milk  of 
any  producer  from  whom  at  least  three 
deliveries  are  received  at  a  pool  plant 
during  the  month,  except  that  the  aggre¬ 
gate  quantity  diverted  may  not  exceed 
the  aggregate  quantity  received  during 
the  month  from  all  such  producers  at 
pool  distributing  plants.  Two  or  more  co¬ 
operative  associations  may  have  their  al¬ 
lowable  diversions  computed  on  the  basis 
of  the  combined  deliveries  of  milk  by 
their  member  producers  if  each  associa¬ 
tion  has  filed  such  a  request  in  writing 
with  the  market  administrator  on  or  be¬ 
fore  the  1st  day  of  the  month  such  agree¬ 
ment  is  effective.  This  request  shall 
specify  the  basis  for  assigning  any  over¬ 
diverted  milk  to  the  producer  members  of 
each  cooperative  association  according  to 
a  method  approved  by  the  market 
administrator. 

(b)  A  handler  in  his  capacity  as  the 
operator  of  a  pool  distributing  plant 
may  divert  during  any  month  of  March 
through  July  for  his  account  to  a  non¬ 
pool  plant,  without  limit,  the  milk  of 
any  producer  whose  milk  has  been  re¬ 
ceived  previously  at  a  pool  plant.  Other 
than  a  member  of  a  cooperative  associa¬ 
tion  which  has  diverted  milk  pursuant  to 
paragraph  (a)  of  this  section  during  the 
month.  During  the  months  of  August 
through  February  such  handler  may  di¬ 
vert  on  other  days  the  milk  of  any  pro¬ 
ducer  from  whom  at  least  three  deliveries 
are  received  during  the  month  at  his  pool 
distributing  plant (s)  and  who  is  not  a 
member  of  a  cooperative  association 
which  is  diverting  milk  pursuant  to  para¬ 
graph  (a)  of  this  section  during  the 
month,  except  that  the  aggregate  quan¬ 
tity  diverted  may  not  exceed  the  aggre¬ 
gate  quantity  received  during  the  month 
from  all  such  producers  at  his  pool  dis¬ 
tributing  plant  (s) . 


(c)  In  the  event  milk  receipts  from 
dairy  farmers  are  diverted  in  excess  of 
the  applicable  percentages  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section, 
the  diverting  handler  shall  designate 
the  dairy  farmers  whose  milk  was  over¬ 
diverted  and  such  overdiversions  shall 
not  be  considered  producer  milk.  If  the 
handler  fails  to  make  such  designation, 
only  the  milk  of  the  dairy  farmers  which 
is  physically  received  at  a  pool  plant(s) 
by  the  diverting  handler  shall  be  pro¬ 
ducer  milk  for  such  month. 

(d)  For  the  purposes  of  the  require¬ 
ments  of  §  1124.9,  milk  diverted  for  the 
account  of  the  operator  of  a  pool  dis¬ 
tributing  plant,  except  an  operator 
which  is  also  a  cooperative  association 
diverting  milk  in  the  same  month  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
shall  be  included  in  the  receipts  of  the 
pool  plant  from  which  diverted. 

(e)  For  the  purposes  of  location  ad¬ 
justments  pursuant  to  §§  1124.52  and 
1124.83,  any  milk  diverted  to  a  nonpool 
plant  shall  be  considered  to  have  been 
received  at  the  location  of  the  nonpool 
plant  to  which  diverted. 

(f )  Milk  moved  from  producers’  farms 
to  a  nonpool  plant  may  be  diverted  pro¬ 
ducer  milk  only  if  it  is  not  fully  subject 
to  the  pricing  and  pooling  provisions  of 
the  other  order  and  if  both  the  diverting 
handler  and  the  operator  of  the  other 
order  plant  request  Class  III  (or  Class 
II)  classification. 

§  1124.12  Producer-handler. 

(a)  “Producer-handler”  means  any 
person  who  operates  a  dairy  farm  and 
a  milk  processing  plant  from  which  there 
is  route  disposition  in  the  marketing 
area  during  the  month,  and  who  receives 
no  skim  milk  (including  nonfat  dry 
milk  or  condensed  skim  milk  or  skim 
milk  recombined  from  nonfat  dry  milk 
or  condensed  skim  milk)  or  butterfat 
from  any  source,  other  than  his  own 
production,  for  use  in  fluid  milk  prod¬ 
ucts  during  the  month:  Except  that 
such  person  may  purchase  from  other 
pool  plants  packaged  fluid  milk  prod¬ 
ucts,  other  than  whole  milk,  in  an 
amount  not  in  excess  of  an  average  of 
100  pounds  per  day  during  the  month. 

(b)  Such  person  must  provide  proof 
satisfactory  to  the  market  administrator 
that  the  care  and  management  of  all 
the  dairy  animals  and  other  resources 
necessary  to  produce  the  entire  volume 
of  fluid  milk  products. (excluding  receipts 
from  pool  plants)  and  the  operation 
of  the  processing  and  distribution  busi¬ 
ness  is  the  personal  enterprise  of  and  at 
the  personal  risk  of  such  person. 

§1124.13  Producer  milk. 

“Producer  milk”  means  the  skim  milk 
and  butterfat  handled  by  a  pool  plant 
operator  or  a  cooperative  association 
handler  pursuant  to  §  1124.7  (c)  and  (d) 
as  follows: 

(a)  Producer  milk  of  a  handler  oper¬ 
ating  a  pool  plant  is  skim  milk  and  but¬ 
terfat  in  milk: 

(1)  Received  at  such  pool  plant 
directly  from  producers  and  cooperative 
association  handlers  pursuant  to  §  1124.7 
(d) ,  except  receipts  of  diverted  producer 
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milk  of  another  pool  plant  operator  or 
diverted  milk  from  an  other  order  plant 
if  diversion  is  claimed  by  the  diverting 
handler  and  if  both  handlers  have  re¬ 
quested  Class  III  classification  of  such 
diverted  milk  in  their  reports  filed  pur¬ 
suant  to  §  1124.30; 

(2)  Diverted  by  the  operator  of  such 
pool  plant  for  his  account  to  a  nonpool 
plant  subject  to  the  limits  prescribed  in 
§  1124.11; 

(3)  Diverted  by  the  operator  of  such 
pool  plant  to  another  pool  plant  if  he 
claims  such  diversion  and  if  operators  of 
both  plants  have  requested  Class  III  clas¬ 
sification  of  such  diverted  milk  in  their 
report  filed  pursuant  to  §  1124.30; 

(b)  Producer  milk  of  a  cooperative 
association  pursuant  to  §  1124.7(c)  is 
skim  milk  and  butterfat  in  milk  received 
by  such  cooperative  association  from 
producers’  farms  and  diverted  for  its 
account  to  a  nonpool  plant,  subject  to 
the  limits  prescribed  in  §  1124.11. 

(c)  Producer  milk  of  a  cooperative  as¬ 
sociation  handler  pursuant  to  §  1124.7(d) 
Is  skim  milk  and  butterfat  in  milk  re¬ 
ceived  by  such  cooperative  association 
from  producers’  farms  in  excess  of  the 
quantity  delivered  to  pool  plants.  Such 
milk  shall  be  priced  at  the  location  of 
the  pool  plant  to  which  most  of  the  milk 
in  the  tank  truck  was  delivered  during 
the  month. 

§  112l.lt  Ollier  .source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in : 

(a)  Receipts  during  the  month  in  the 
form  of  fluid  milk  products  from  any 
source  except  producer  milk  and  fluid 
milk  products  received  from  pool  plants; 

(b)  Products  (except  Class  II  milk 
products  received  from  pool  plants)  other 
than  fluid  milk  products  from  any  source 
(including  those  produced  at  the  plant) 
which  are  reprocessed  or  converted  to 
another  product  in  the  plant  during  the 
month;  and 

(c)  Any  disappearance  of  nonfluid 
milk  products  not  otherwise  accounted 
for  pursuant  to  §  1124.33. 

§1124.15  Fluid  milk  product. 

“Fluid  milk  product”  means  milk,  skim 
milk,  buttermilk,  plain  or  flavored  milk 
and  milk  drinks  (unmodified  or  with 
added  nonfat  solids)  including  “dietary 
milk  products”  reconstituted  milk  or 
skim  milk,  filled  milk,  concentrated  milk 
not  in  hermetically  sealed  all  metal  con¬ 
tainers,  and  mixtures  of  cream  and  milk 
or  skim  milk  containing  less  than  18  per¬ 
cent  butterfat  (such  as  “half  and  half”) 
including  those  which  are  sterilized  and 
aseptically  packaged. 

§1124.16  Route  dUpoMtion. 

“Route  disposition”  means  delivery  to 
retail  or  wholesale  outlets  (including  a 
delivery  by  a  vendor  or  a  sale  from  a 
plant  or  plant  store)  of  any  fluid  milk 
product,  other  than  a  delivery  to  a  pool 
plant  or  a  nonpool  plant;  Provided,  That 
packaged  fluid  milk  products  that  are 
transferred  to  a  pool  distributing  plant 
from  another  distributing  plant,  and 
which  are  classified  as  Class  I  under 
§  1124.44* a),  shall  be  considered  as  a 


route  disposition  from  the  transferor 
plant,  rather  than  from  the  transferee 
plant,  for  the  single  purpose  of  qualify¬ 
ing  it  as  a  pool  distributing  plant  under 
§1124.9(a)  and  the  transferor  plant  shall 
be  assigned  in-area  sales  to  the  extent 
of  such  transfer  but  not  in  excess  of  the 
in-area  sales  of  the  transferee. 

§  1124.17  Oregon  Rase  Plan. 

“Oregon  Base  Plan”  means  the  ap¬ 
plicable  provisions  of  Oregon  Revised 
Statutes,  Chapter  583.510  (1)  and  (2); 
583.512;  583.515;  583.516;  583.525(2); 
583.530(1)  (c),  and  related  provisions  of 
Oregon  Administrative  Rules,  Chapter 
603-65-035;  65-040;  65-045;  65-050;  65- 
055;  65-060;  65-070;  65-075;  65-080;  and 
65-085. 

§1124.18  Filled  milk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat, 
so  that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and  con¬ 
tains  not  more  than  6  percent  nonmilk 
fat  (or oil). 

Market  Administrator 
§  1124.20  Designation. 

The  agency  for  the  administration  of 
this  order  shall  be  a  market  administra¬ 
tor,  selected  by  the  Secretary,  who  shall 
be  entitled  to  such  compensation  as  may 
be  determined  by,  and  shall  be  subject 
to  removal  at  the  discretion  of  the 
Secretary. 

§  1124.21  Powers. 

The  market  administrator  shall  have 
the  following  powers  with  respect  to  this 
order: 

(a)  To  administer  its  terms  and 
provisions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary,  complaints  of  violations; 

(c)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions;  and 

<  d )  To  recommend  amendments  to 
the  Secretary. 

§  1124.22  Duties. 

The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  order, 
including,  but  not  limited  to,  the 
following: 

(a)  Within  45  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond  effective  as  of  the 
date  on  which  he  enters  upon  his  duties; 
in  an  amount  and  with  surety  thereon 
satisfactory  to  the  Secretary; 

(b)  Employ  and  fix  the  compensation 
of  such  person  as  may  be  necessary  to 
enable  him  to  administer  the  terms  and 
provisions  of  this  order; 

(c)  Obtain  a  bond  in  a  reasonable 
amount  and  with  satisfactory  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted  to  the  mar¬ 
ket  administrator; 


<  d  >  Pay  out  of  the  funds  received  by 
§  1124.87,  the  cost  of  his  bond  and  those 
of  his  employees,  his  own  compensation, 
and  all  other  expenses  (except  those  in¬ 
curred  under  §  1124.86)  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  order,  and,  upon  re¬ 
quest  by  the  Secretary,  surrender  the 
same  to  such  other  person  as  the  Secre¬ 
tary  may  designate; 

(f)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(g)  Verify  all  reports  and  payments 
of  each  handler,  by  audit  of  such  han¬ 
dler’s  records  and  the  records  of  any 
other  handler  or  person  upon  whose 
utilization  the  classification  of  skim  milk 
and  butterfat  for  such  handler  depends: 
and  by  such  other  means  as  are 
necessary; 

(h)  Publicly  announce,  at  his  dis¬ 
cretion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office,  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  person  who,  within  10  days 
after  the  date  upon  which  he  is  required 
to  perform  such  acts,  has  not  made  (1) 
reports  pursuant  to  §§  1124.30  and 
1124.31;  or  (2)  payments  pursuant  to 
§§  1124.80  through  1124.87; 

(i)  Publicly  announce  by  posting  in  a 
conspicuous  place  in  his  office,  and  by 
such  other  means  as  he  deems  appro¬ 
priate,  and  mail  to  each  handler  at  his 
last  known  address,  the  prices  deter¬ 
mined  for  each  month  as  follows: 

(1)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  milk  price  and  Class 
I  butterfat  differential  for  the  month, 
computed  pursuant  to  §§  1124.51(a)  and 
1124.53(a),  respectively; 

(2)  On  or  before  the  5th  day  of  each 
month,  the  Class  II  and  Class  III  milk 
prices,  and  the  Class  II  and  Class  III 
butterfat  differentials,  for  the  preced¬ 
ing  month,  computed  pursuant  to 
§§1124.51  (b)  and  (c),  and  1124.53  <b> 
and  (c),  respectively;  and 

(3)  On  or  before  the  14th  day  of  each 
month,  the  uniform  prices  for  all  pro¬ 
ducer  milk  computed  pursuant  to 
§  1124.71,  and  the  butterfat  differential 
computed  pursuant  to  §  1124.84,  for  the 
preceding  month; 

(j)  On  or  before  the  14th  day  after 
the  end  of  each  month: 

(1)  Notify  each  handler  of  his  net 
pool  obligation  computed  pursuant  to 
§§  1124.62  and  1124.70  and  of  any  ad¬ 
justments  pursuant  to  §  1124.85;  and 

(2)  Report  to  each  cooperative  asso¬ 
ciation  which  so  requests  the  amount  and 
class  utilization  of  producer  milk  deliv¬ 
ered  from  members  of  such  association 
to  each  proprietary  handler  receiving 
such  milk.  For  the  purpose  of  this  report, 
the  milk  so  received  shall  be  prorated  to 
each  class  in  accordance  with  the  total 
utilization  of  producer  milk  by  such 
handler; 

(k)  Prepare  and  make  available  for 
the  benefit  of  producers,  consumers,  and 


FEDERAL  REGISTER,  VOL.  34,  NO.  210 — FRIDAY,  OCTOBER  31,  1969 


PROPOSED  RULE  MAKING 


17707 


handlers,  such  general  statistics  and  such 
information  concerning  the  operations 
hereof  as  are  appropriate  to  the  purpose 
and  functioning  of  this  order,  and  which 
do  not  reveal  confidential  information; 

(l)  Whenever  required  for  the  pur¬ 
pose  of  allocating  receipts  from  other 
order  plants  pursuant  to  I  1124.46(a) 
(10),  and  the  corresponding  step  of 
5  1124.46(b),  the  market  administrator 
shall  estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole  per¬ 
centage)  in  each  class  during  the  month, 
of  skim  milk  and  butterfat,  respectively, 
in  producer  milk  of  all  handlers.  Such 
estimates  shall  be  based  upon  the  most 
current  available  data  and  shall  be  final 
for  such  purposes; 

(m)  Report  to  the  market  adminis¬ 
trator  of  the  other  order,  as  soon  as  pos¬ 
sible  after  the  report  of  receipts  and 
utilization  for  the  month  is  received  from 
a  handler  who  has  received  fluid  milk 
products  from  an  other  order  plant,  the 
classification  to  which  such  receipts  are 
allocated  pursuant  to  §  1124.46,  pursuant 
to  such  report,  and  thereafter  any  change 
in  such  allocation  required  to  correct 
errors  disclosed  in  verification  of  such 
report;  and 

(n)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  to  an  other  order  plant,  the 
classification  to  which  the  skim  milk  and 
butterfat  in  such  fluid  milk  products  were 
allocated  by  the  market  administrator 
of  the  other  order  on  the  basis  of  the 
report  of  the  receiving  handler;  and,  as 
necessary,  any  changes  in  such  classifi¬ 
cation  arising  in  the  verification  of  such 
report. 

Reports,  Records,  and  Facilities 

§  1124.30  Reports  of  receipts  and  utili¬ 
zation. 

On  or  before  the  ninth  day  after  the 
end  of  each  month,  the  following  han¬ 
dlers  shall  report  to  the  market  admin¬ 
istrator  in  the  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator  as 
follows: 

(a)  Each  handler  who  operates  a  pool 
plant(s)  shall  report  for  each  such  plant: 

(1)  The  pounds  of  producer  milk  and 
the  butterfat  contained  therein: 

(1)  Received  directly  from  producers; 

(ii)  Received  from  a  cooperative  as¬ 
sociation  handler  pursuant  to  §  1124.- 
7(d) ; 

( iii )  Diverted  to  a  nonpool  plant  with¬ 
in  the  limits  prescribed  in  §  1124.11;  and 

(iv)  Diverted  to  a  pool  plant  within 
the  limits  prescribed  in  §  1124.13(a)(3). 

(2)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  from 
other  pool  plants; 

(i)  In  the  form  of  fluid  milk  products; 

(ii)  In  the  form  of  Class  n  milk 
products;  and 

(iii)  As  diverted  from  another  pool 
plant. 

(3)  The  quantities  of  skim  milk  and 
butterfat  contained  in  receipts  of  other 
source  milk; 

(4)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  all  fluid  milk  prod¬ 
ucts  on  hand,  separately  in  bulk  and  in 


packages,  at  the  beginning  and  at  the 
end  of  the  month; 

(5)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section  including  a 
statement  showing  separately  the  in¬ 
area  and  outside  area  route  disposition 
of  filled  milk  and  other  Class  I  milk; 

(6)  In  the  case  of  diversions  to  non¬ 
pool  plants,  the  following  additional 
information : 

(i)  The  name  of  the  plant  to  which 
diverted; 

(ii)  The  name  of  the  individual  dairy 
farmer  whose  milk  was  so  diverted; 

(iii)  The  pounds  of  skim  milk  and 
butterfat  contained  in  his  milk  so 
diverted; 

(iv)  The  number  of  days  his  milk  was 
received  at  a  pool  plant;  and 

(7)  Such  other  information  with  re¬ 
spect  to  such  receipts  and  utilization  as 
the  market  administrator  may  prescribe; 
and 

(b)  Each  cooperative  association  shall 
report  separately  with  respect  to  milk  for 
which  it  is  a  handler  pursuant  to 
i  1124.7  (c)  and  (d)  as  follows: 

(1)  Receipts  of  skim  milk  and  butter¬ 
fat  from  producers; 

(2)  Utilization  of  skim  milk  and  but¬ 
terfat  diverted  to  nonpool  plants; 

(3)  The  quantities  of  skim  milk  and 
butterfat  delivered  to  each  pool  plant 
of  another  handler;  and 

(4)  In  the  case  of  diversions  to  non¬ 
pool  plants,  the  following  additional 
information: 

(i)  The  name  of  the  plant  to  which 
diverted; 

(ii)  The  name  of  the  individual  dairy 
farmer  so  diverted; 

(iii)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  his  milk  so  diverted; 
and 

(iv)  The  number  of  days  his  milk  was 
received  at  a  pool  plant; 

(c)  Each  handler  operating  a  par¬ 
tially  regulated  distributing  plant  shall 
report  the  information  required  in  para¬ 
graph  (a)  of  this  section,  except  that  re¬ 
ceipts  of  Grade  A  milk  from  dairy  farm¬ 
ers  shall  be  reported  in  lieu  of  receipts 
from  producers.  Such  report  shall  include 
a  separate  statement  showing  the  re¬ 
spective  amounts  of  skim  milk  and  but¬ 
terfat  in  Class  I  milk  disposed  of  in  the 
marketing  area  on  routes  and  the  quan¬ 
tity  of  reconstituted  skim  milk  in  such 
disposition. 

§1124.31  Payroll  reports. 

On  or  before  the  9th  day  of  each 
month,  the  following  handlers  shall  re¬ 
port  to  the  market  administrator,  as 
follows : 

(a)  Each  handler  who  operates  a  pool 
plant(s)  shall  submit  to  the  market  ad¬ 
ministrator  his  individual  account  for 
milk  received  from  producers  at  each  of 
his  pool  plants,  including  milk  diverted 
as  producer  milk  for  his  account  from 
such  plant  during  the  preceding  month 
which  shall  show: 

(1)  The  name  and  the  days  of  delivery 
of  each  producer  from  whom  milk  was 
received  during  the  month  with  the  ad¬ 
dress  of  any  producer  for  whom  such 


information  was  not  furnished  previ¬ 
ously  other  than  one  who  is  a  member  of 
a  cooperative  association  which  is  a 
handler  pursuant  to  §  1124.7(d) ; 

(2)  The  total  pounds  of  milk,  the 
average  butterfat  test  thereof,  and  the 
pounds  of  butterfat  received  from  each 
producer  reported  in  subparagraph  (1) 
of  this  paragraph,  identifying  separately 
those  producers  for  which  a  cooperative 
association  is  authorized  to  collect  pay¬ 
ments  pursuant  to  5  1124.80(b);  and 

(3)  The  nature  and  amount  of  any 
deductions  or  charges  involved  in  such 
payments. 

(b)  Each  handler  who  operates  a  par¬ 
tially  regulated  distributing  plant  and 
elects  to  make  payments  pursuant  to 
§  1124.62(a),  shall  report  as  required  in 
paragraph  (a)  of  this  section,  except 
that  receipts  of  Grade  A  milk  from  dairy 
farmers  shall  be  reported  in  lieu  of  re¬ 
ceipts  from  producers;  and 

(c)  Each  cooperative  association  shall 
report  with  respect  to  milk  for  which  it 
is  the  handler  pursuant  to  §  1124.7  (c) 
and  (d)  the  name  and  the  number  of 
days  of  delivery,  with  the  address  of  any 
producers  not  previously  reported,  the 
total  pounds  of  milk  and  the  average 
butterfat  content  thereof  which  was 
received  from  each  producer. 

§  1124.32  Ollier  reports. 

Each  producer-handler,  each  handler 
operating  an  exempt  plant  pursuant  to 
§  1124.60  (a)  and  (b)  or  an  other  order 
plant  pursuant  to  §  1124.61,  and  each 
handler  making  payments  pursuant  to 
§  1124.62(b)  shall  make  reports  to  the 
market  administrator  at  such  time  and 
in  such  manner  as  the  market  admin¬ 
istrator  may  prescribe. 

§  1124.33  Records  and  facilities. 

Each  handler  shall  maintain  and  make 
available  to  the  market  administrator 
during  the  usual  hours  of  business  such 
accounts  and  records  of  his  operations 
and  such  facilities  as  are  necessary  for 
the  market  administrator  to  verify  or 
establish  the  correct  data  with  respect 
to: 

(a)  The  receipts  and  utilization  of  all 
skim  milk  and  butterfat  handled  in  any 
form; 

(b)  The  weights  and  tests  for  butter¬ 
fat  and  other  content  of  all  products 
handled; 

(c)  The  pounds  of  skim  milk  and  but¬ 
terfat  contained  in  or  represented  by  all 
milk  and  milk  products  on  hand  at  the 
beginning  and  end  of  each  month;  and 

(d)  Payments  to  producers,  including 
any  deductions,  and  the  disbursement  of 
money  so  deducted. 

§  1124.34  Retention  of  records. 

All  books  and  records  required  under 
this  order  to  be  made  available  to  the 
market  administrator  shall  be  retained 
by  the  handler  for  a  period  of  3  years  to 
begin  at  the  end  of  the  month  to  which 
such  books  and  records  pertain:  Pro¬ 
vided,  That  if  within  such  3-year  period, 
the  market  administrator  notifies  the 
handler  in  writing  that  the  retention  of 
such  books  and  records,  or  specified 
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books  and  records,  is  necessary  in  con¬ 
nection  with  a  proceeding  under  section 
8c(15)(A)  of  the  Act  or  a  court  action 
specified  in  such  notice,  the  handler  shall 
retain  such  books  and  records,  or  speci¬ 
fied  books  and  records  until  further  writ¬ 
ten  notification  from  the  market  admin¬ 
istrator.  In  either  case,  the  market 
administrator  shall  give  further  notifica¬ 
tion  to  the  handler  promptly  upon  the 
termination  of  the  litigation  or  when  the 
records  are  no  longer  necessary  in  con¬ 
nection  thex-ewith. 

Classification 

§  1  121.10  Skim  milk  and  Imllt-rfat  to 
be  classified. 

All  skim  milk  and  butterfat  which  is 
required  to  be  reported  pursuant  to 
§  1124.30  shall  be  classified  by  the  mar¬ 
ket  administrator  pursuant  to  the  pro¬ 
visions  of  §§  1124.41  through  1124.46.  If 
any  of  the  water  contained  in  the  milk 
from  which  a  product  is  made  is  removed 
before  the  product  is  utilized  or  disposed 
of  by  a  handler,  the  pounds  of  skim  milk 
used  or  disposed  of  in  such  product  shall 
be  considered  to  be  an  amount  equivalent 
to  the  nonfat  milk  solids  contained  in 
such  product,  plus  all  the  water  origi¬ 
nally  associated  with  such  solids. 

§  11 24. 41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§5  1124.42  through  1124.46,  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat : 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product  except  as  provided  in  para¬ 
graphs  (c)  (2)  and  (3)  of  this  section; 

(2)  In  packaged  fluid  milk  products  in 
inventory  at  the  end  of  the  month;  and 

(3)  Not  accounted  for  as  Class  II  milk 
or  Class  III  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  cream 
(sweet  or  sour)  stei-ilized  cream,  aerated 
cream,  and  mixtui-es  of  cream  and  milk 
or  skim  milk  containing  at  least  18  per¬ 
cent  buttei'fat. 

(2)  Used  to  pi-oduce  cottage  cheese, 
frozen  ci’eam,  plastic  cream,  ice  cream, 
ice  cream  mix,  frozen  desserts,  frozen 
dessert  mixes,  sour  cream  mixtui'es  to 
which  other  ingredients  have  been  added 
(commonly  referred  to  as  “dips”),  egg¬ 
nog,  yogurt,  aerated  cream  products  and 
condensed  milk  or  skim  milk  (either 
plain  or  sweetened)  utilized  for  any  pur¬ 
pose  other  than  those  specified  in  para- 
graphs  (c)  (1)  and  (4)  of  this  section; 
and 

(3)  Disposed  of  in  bulk  in  the  foim  of 
fluid  milk  products  or  in  the  form  of 
cream  or  mixtures  of  cream  and  milk  or 
skim  milk  to  a  commercial  food  process¬ 
ing  establishment  for  use  in  the  manufac¬ 
ture  of  bakery  products,  candy,  meat 
products,  prepared  foods  in  hermetically 
sealed  metal  containers,  and  prepared 
foods  in  dried  or  nonfluid  form,  all  of 
which  products  are  processed  for  general 
distribution  to  the  public  for  consump¬ 
tion  off  the  premises. 

<c)  Class  III  milk.  Class  III  milk  shall 
be  all  skim  milk  and  butterfat: 


(1)  Used  to  produce  butter,  butteroil, 
anhydrous  butterfat,  condensed  milk  or 
condensed  skim  milk  (either  plain  or 
flavored)  used  to  produce  another  Class 
III  product  in  a  pool  plant  or  in  a  non¬ 
pool  plant  located  within  the  marketing 
area,  condensed  buttermilk,  cheese,  ex¬ 
cept  cottage  cheese,  sterilized  products  in 
hermetically  sealed  all-metal  containers, 
nonfat  dry  milk,  dried  whole  milk  and 
blends  of  diied  milk  products; 

(2)  Contained  in  pioducts  which  con¬ 
tain  6  percent  or  more  of  nonmilk  fat  or 
oil; 

(3)  In  fluid  milk  products  dumped 
after  prior  notification  to  and  oppor¬ 
tunity  for  verification  by  the  market 
administrator; 

(4)  Repi-esented  by  the  nonfat  solids 
added  to  a  fluid  milk  pi-oduct  which  is 
in  excess  of  an  equivalent  volume  of 
such  product  prior  to  the  addition; 

(5)  In  inventory  of  bulk  fluid  milk 
products  on  hand  at  the  end  of  the 
month;  and 

(6)  In  shrinkage  at  each  pool  plant 
allocated  pui'suant  to  §  1124.42(b)  (1) 
not  to  exceed  the  following : 

(i)  Two  percent  of  receipts  directly 
from  producers  and  receipts  of  diverted 
pioducer  milk  from  another  pool  plant 
if  the  diversion  is  accounted  for  on  the 
basis  of  farm  weights;  plus 

(ii)  One  and  one-half  percent  of  re¬ 
ceipts  from  a  cooperative  association  in 
its  capacity  as  a  handler  pursuant  to 
§  1124.7(d),  except  that  if  the  handler 
operating  the  pool  plant  files  with  the 
mai-ket  administrator  notice  that  he  is 
receiving  such  milk  on  the  basis  of  farm 
weights  (determined  from  fai-m  bulk 
tank  calibrations  and  samples),  the 
applicable  percentage  shall  be  two  per¬ 
cent;  plus 

(iii)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
other  pool  plants  including  diverted  milk 
unless  the  rate  of  2  percent  is  applicable 
under  subdivision  (i)  of  this  subpara- 
gi-aph;  plus 

(iv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk 
fi-om  an  other  order  plant,  exclusive  of 
the  quantity  for  which  Class  II  or  Class 
III  utilization  was  requested  by  the 
operator  of  such  plant  and  the  handler; 
plus 

(v)  One  and  one-half  percent  of  re- 
ceipts  of  fluid  milk  products  in  bulk 
from  unregulated  supply  plants,  exclu¬ 
sive  of  the  quantity  for  which  Class  III 
utilization  was  requested  by  the  handler; 
less 

(vi)  One  and  one-half  percent  of  dis¬ 
position  in  bulk  to  other  milk  plants 
either  by  transfers  or  diversions;  and 

(7)  In  shrinkage  allocated  pursuant 
to  §  1124.42(b)(2);  and 

(8)  In  shrinkage  resulting  from  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1124.7  (c)  or 
(d)  not  being  delivered  to  pool  plants 
and  nonpool  plants,  but  not  in  excess  of 
one-half  percent  of  such  receipts  ex¬ 
clusive  of  those  for  which  farm  weights 
and  tests  are  used  as  the  basis  of  receipt 
at  the  plant  to  which  delivered. 


§  1124.42  Shrinkage. 

The  market  administrator  shall  allo¬ 
cate  shrinkage  over  a  handler’s  recceipts 
at  each  of  his  pool  plants  as  follows: 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  for 
each  handler  at  each  of  his  plants;  and 

(b)  If  the  pool  plant  has  receipts  of 
other  source  milk,  shrinkage  shall  be 
prorated  between; 

(1)  A  quantity  equal  to  50  times  the 
maximum  that  may  be  computed  pur¬ 
suant  to  §  1124.41(c)  (6) ;  and 

(2)  Skim  milk  and  butterfat  in  other 
source  milk  in  the  form  of  fluid  milk 
products  exclusive  of  those  specified  in 
§  1124.41(c)(6). 

§  1124.43  Responsibility  of  handlers 
and  reclassification  of  milk. 

(a)  Except  as  provided  in  pai’agraphs 
(b)  and  (c)  of  this  section,  all  skim  milk 
and  butterfat  shall  be  Class  I  milk  unless 
the  handler  who  first  receives  such  skim 
milk  or  butterfat  proves  to  the  market 
administrator  that  such  skim  milk  or 
butterfat  should  be  classified  otherwise; 

(b)  For  the  purposes  of  §§1124.41 

through  1124.46,  §§  1124.50  through 

1124.54,  and  §§  1124.70  through  1124.71, 
milk  delivered  by  a  cooperative  associa¬ 
tion  in  its  capacity  as  a  handler  pursuant 
to  §  1124.7(d),  shall  be  classified  and  al¬ 
located  as  producer  milk  according  to  the 
use  or  disposition  by  the  receiving  han¬ 
dler  and  the  value  thereof  at  class  prices 
shall  be  included  in  the  receiving  han¬ 
dler’s  net  pool  obligation  pui’suant  to 
§  1124.70; 

(c)  In  the  case  of  milk  received  from 
producei-s  by  a  cooperative  association 
handler  pursuant  to  §  1124.7(d),  the 
cooperative  association  shall  be  respon¬ 
sible  for  proving  that  skim  milk  and 
buttei-fat  in  such  milk  which  was  not  re¬ 
ceived  at  a  pool  plant  should  be  classi¬ 
fied  other  than  as  Class  I  milk  and  the 
operator  of  a  pool  plant  receiving  skim 
milk  and  butterfat  from  a  cooperative 
association  handler  pursuant  to  §  1124.7 

(d)  shall  be  responsible  for  proving  that 
such  skim  milk  and  butterfat  shall  be 
classified  other  than  as  Class  I  milk; 
and 

(d)  Any  skim  milk  or  buttei-fat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  that  the  orig¬ 
inal  classification  was  incorrect. 

§  1124.44  Transfers. 

Skim  milk  and  butterfat  disposed  of 
in  the  form  of  a  fluid  milk  product  (or  a 
Class  II  milk  product  moved  between 
pool  plants)  by  a  handler,  including  a 
handler  pursuant  to  §  1124.7(c),  shall  be 
classified  as  follows : 

(a)  At  the  utilization  indicated  by  the 
operator  of  both  plants,  otherwise  as 
Class  I  milk,  if  transferred  or  diverted 
from  a  pool  plant  to  another  pool  plant, 
subject  to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  so  as¬ 
signed  to  any  class  shall  be  limited  to 
the  amount  thereof  remaining  in  such 
class  in  the  transferee  plant  after  com¬ 
putations  pursuant  to  §  1124.46(a)  (10) 
and  the  corresponding  step  of  §  1124.46 
(b); 
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(2)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1124.46(a)  (5) , 
and  the  corresponding  step  of  §  1124.46 

(b),  the  skim  milk  and  butterfat  so 
transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I  milk 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor  handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1124.46(a)  (9) 
or  (10)  and  the  corresponding  steps  of 
S  1124.46(b),  the  skim  milk  and  butter- 
fat  so  transferred  shall  be  classified  so 
as  to  assign  to  producer  milk  the  greatest 
possible  Class  I  utilization  at  both  plants. 

ib'  As  Class  I  milk  if  transferred  as  a 
fluid  product  in  packaged  form  to  a 
nonpool  plant  which  is  not  an  other 
order  plant; 

<c>  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  which 
is  not  an  other  order  plant,  a  producer- 
handler  plant  or  an  exempt  plant  unless 
the  requirements  of  subparagraphs  (1) 
and  (2)  of  this  paragraph  are  met,  in 
which  case  the  skim  milk  and  butterfat 
so  transferred  or  diverted  shall  be  clas¬ 
sified  in  accordance  with  the  assignment 
resulting  from  subparagraph  (3)  of  this 
paragraph,  except  that  cream  so  trans¬ 
ferred  may  be  classified  as  Class  III  if 
the  handler  claims  classification  of  such 
cream  in  Class  III  in  his  report  pursuant 
to  §  1124.30,  the  handler  tags  the  con¬ 
tainer  of  such  cream  as  for  manufac¬ 
turing  purposes,  and  the  handler  gives 
the  market  administrator  sufficient  no¬ 
tice  to  allow  him  to  verify  the  shipment : 

( 1 )  The  transferring  or  diverting  han¬ 
dler  claims  classification  pursuant  to  the 
assignment  set  forth  in  subparagraph  (3) 
of  this  paragraph  in  his  report  submitted 
to  the  market  administrator  pursuant  to 
§  1124.30  for  the  month  within  which 
such  transaction  occurred; 

(2)  The  operator  of  such  nonpool 
plant  maintains  books  and  records  show¬ 
ing  the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose  of 
verification;  and 

(3)  The  skim  milk  and  butterfat  so 
transferred  or  diverted  shall  be  clas¬ 
sified  on  the  basis  of  the  following  assign¬ 
ment  of  utilization  at  such  nonpool  plant 
in  excess  of  receipts  of  packaged  fluid 
milk  products  from  all  pool  plants  and 
other  order  plants: 

<i>  Any  Class  I  milk  utilization  dis¬ 
posed  in  the  marketing  area  on  routes 
shall  be  first  assigned  to  the  skim  milk 
and  butterfat  in  the  fluid  milk  products 
so  transferred  or  diverted  from  pool 
plants,  next  pro  rata  to  receipts  from 
dairy  fanners  who  the  market  admin¬ 
istrator  determines  constitute  regular 
sources  of  Grade  A  milk  for  such  non¬ 
pool  plant; 

(ii)  Any  Class  I  milk  utilization  dis¬ 
posed  of  in  the  marketing  area  of  an¬ 
other  order  on  routes  issued  pursuant  to 
the  Act  shall  be  first  assigned  to  receipts 
from  plants  fully  regulated  by  such  order, 
next  pro  rata  to  receipts  from  pool  plants 
and  other  order  plants  not  regulated  by 


such  order,  and  thereafter  to  receipts 
from  dairy  farmers  who  the  market  ad¬ 
ministrator  determines  constitute  reg¬ 
ular  sources  of  supply  for  such  nonpool 
plant; 

(iii)  Class  I  milk  utilization  in  excess 
of  that  assigned  pursuant  to  subdivisions 

(i)  and  (li)  of  this  subparagraph  shall  be 
assigned  first  to  remaining  receipts  from 
dairy  farmers  who  the  market  admin¬ 
istrator  determines  constitute  the  reg¬ 
ular  source  of  supply  for  such  nonpool 
plant  and  Class  I  milk  utilization  in  ex¬ 
cess  of  such  receipts  shall  be  assigned 
pro  rata  to  unassigned  receipts  at  such 
nonpool  plant  from  all  pool  and  other 
order  plants ; 

(iv)  To  the  extent  that  Class  I  milk 
utilization  is  not  so  assigned  to  it,  the 
skim  milk  and  butterfat  so  transferred 
or  diverted  shall  be  classified  as  Class 

II  milk  to  the  extent  of  such  uses  at  the 
plant  and  then  as  Class  III  milk;  and 

(v)  If  any  skim  milk  or  butterfat  is 
transferred  to  a  second  plant  under  this 
paragraph,  the  same  conditions  of  audit, 
classification,  and  allocation  shall  apply; 

<d>  If  transferred  or  diverted  to  an 
other  order  plant  in  excess  of  receipts 
from  such  plant  in  the  same  category  as 
described  in  subparagraph  (1),  (2),  or 
(3)  of  this  paragraph; 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 
which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  or  diverted  in  bulk 
form,  classification  shall  be  in  Class  I 
milk,  if  allocated  as  a  fluid  milk  product 
under  the  other  order  to  Class  I  milk; 
in  Class  II  milk,  if  allocated  to  Class  II 
milk  under  an  order  which  provides 
three  classes;  or  in  Class  III  milk,  if 
allocated  to  Class  III  milk  under  the 
other  order  or  if  allocated  to  Class  II 
milk  under  an  order  which  provides  only 
two  classes  (including  allocation  under 
the  conditions  set  forth  in  subparagraph 
<3>  of  this  paragraph); 

(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request  in 
the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  ad¬ 
ministrators,  transfers  or  diversions  in 
bulk  form  shall  be  classified  as  Class 

III  milk  to  the  extent  of  the  Class  III 
milk  utilization  (or  comparable  utiliza¬ 
tion  under  such  other  order)  available 
for  such  assignment  pursuant  to  the  al¬ 
location  provisions  of  the  transferee 
order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  the 
market  administrator  for  purposes  of 
establishing  classification  pursuant  to 
this  paragraph,  classification  shall  be  as 
Class  I  milk  subject  to  adjustment  when 
such  information  is  available; 

(5)  If  the  form  in  which  any  fluid 
milk  product  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classi¬ 
fication  shall  be  in  accordance  with  the 
provisions  of  §  1124.41. 

(e)  As  Class  I,  if  transferred  as  a 
fluid  milk  product  to  a  producer-handler 
or  to  an  exempt  plant  under  §  1124.60  fa) 
or  (b). 


§  1124.45  Computation  of  skim  milk 
and  butterfat  in  each  class. 

For  each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical 
and  other  obvious  errors,  the  reports  of 
receipts  and  utilization  submitted  pur¬ 
suant  to  §  1124.30  and  shall  compute 
the  skim  milk  and  butterfat  in  each 
class  at  all  pool  plants  of  such  handler 
and  the  pounds  of  skim  milk  and  butter¬ 
fat  in  each  class  which  was  received  from 
producers  by  a  cooperative  association 
handler  pursuant  to  §  1124.7(d)  and 
was  not  received  at  a  pool  plant.  Pro¬ 
ducer  milk  for  which  a  cooperative 
association  is  the  responsible  handler 
pursuant  to  §  1124.7(d)  shall  be  treated 
separately  from  the  operations  of  any 
pool  plant(s)  operated  by  such  coop¬ 
erative  association  for  the  purpose  of 
allocation  pursuant  to  §  1124.46,  and 
computation  of  obligation  pursuant  to 
§  1124.70. 

§  1124.46  Allocation  of  skim  milk  and 
butterfat  classified. 

After  making  the  computations  pur¬ 
suant  to  §  1124.45,  the  market  adminis¬ 
trator  shall  determine  each  month  the 
classification  of  producer  milk  for  each 
handler  as  follows: 

i  a)  Skim  milk  shall  be  allocated  in 
the  following  manner: 

( 1 )  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  milk  the  pounds 
of  skim  milk  classified  as  Class  in  milk 
pursuant  to  §  1124.41(c)(5); 

(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
pounds  of  skim  milk  in  fluid  milk  prod¬ 
ucts  received  in  packaged  form  from 
other  order  plants  as  follows: 

(i)  Prom  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

<ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

1 3)  Except  for  the  first  month  this 
order  is  effective,  or  the  first  month  in 
which  a  plant  becomes  a  pool  plant,  sub¬ 
tract  from  the  remaining  pounds  of  skim 
milk  in  Class  I  milk,  the  pounds  of  skim 
milk  in  inventory  of  fluid  milk  products 
in  packaged  form  on  hand  at  the  begin¬ 
ning  of  the  month; 

•  4)  Subtract  in  the  order  specified 
below  the  pounds  of  skim  milk  in  each  of 
the  following: 

(i)  From  Class  II,  other  source  milk 
received  in  the  form  of  a  Class  II 
product; 

<ii)  From  the  remaining  pounds  of 
skim  milk  in  each  class  in  series  begin¬ 
ning  with  Class  III: 

(a)  Other  source  milk  in  a  form  other 
than  that  of  a  fluid  milk  product  or  a 
Class  II  product; 

(b)  Receipts  of  fluid  milk  products 
except  filled  milk  for  which  Grade  A  cer¬ 
tification  is  not  established,  or  which  are 
from  unidentified  sources;  and 

(c)  Fluid  milk  products  received  or 
acquired  for  distribution  from  a  pro¬ 
ducer-handler  as  defined  under  this  or 
any  other  Federal  order; 

(d)  Receipts  of  fluid  milk  products 
from  an  exempt  plant;  and 
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(e)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated  sup¬ 
ply  plants. 

(5)  Subtract,  in  sequence  beginning 
with  Class  III  milk  in  the  order  specified 
below,  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  III  milk  and  Class  II 
milk; 

(i)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  from  un¬ 
regulated  supply  plants  for  which  the 
handler  requests  Class  III  milk  utiliza¬ 
tion,  but  not  in  excess  of  the  pounds  of 
skim  milk  remaining  in  Class  III  milk 
and  Class  II  milk; 

(ii)  The  pounds  of  skim  milk  remain¬ 
ing  in  receipts  of  fluid  milk  products 
from  unregulated  supply  plants  which 
were  not  subtracted  pursuant  to  subdi¬ 
vision  (4)  (ii)  (e)  of  this  paragraph, 
which  are  in  excess  of  the  pounds  of 
skim  milk  determined  as  follows: 

(a)  Multiply  the  pounds  of  skim  milk 
remaining  in  Class  I  milk  by  1.25;  and 

(b)  Subtract  from  the  result  the  sum 
of  the  pounds  of  skim  milk  in  producer 
milk,  in  receipts  from  pool  plants  of 
other  handlers  and  in  receipts  in  bulk 
from  other  order  plants; 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
another  order  plant  in  excess  of  similar 
transfers  or  diversions  to  such  plant, 
but  not  in  excess  of  the  pounds  of  skim 
milk  remaining  in  Class  in  milk  (and 
Class  H  milk),  if  Class  III  milk  utiliza¬ 
tion  was  requested  by  the  transferee 
handler  and  the  operator  of  the  trans¬ 
feror  plant  requests  the  lowest  class 
utilization  under  the  other  order; 

(6)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  in  milk,  the 
pounds  of  skim  milk  in  inventory  of 
bulk  fluid  milk  products  (and,  for  the 
first  month  the  order  is  effective  or  the 
first  month  in  which  a  plant  becomes  a 
pool  plant,  the  pounds  of  fluid  milk 
products  in  packaged  form)  on  hand  at 
the  beginning  of  the  month; 

(7)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  in  milk  the  pounds 
subtracted  pursuant  to  subparagraph 
(1)  of  this  paragraph; 

(8)  Subtract  from  the  pounds  of  $kim 
milk  remaining  in  each  class,  pro  rata 
to  the  total  pounds  of  skim  milk  remain¬ 
ing  in  each  class,  the  pounds  of  skim 
milk  in  receipts  of  fluid  milk  products 
from  unregulated  supply  plants  that 
were  not  subtracted  pursuant  to  sub¬ 
division  (4)(ii)(e)  or  subparagraph  (5) 
(i)  or  (ii)  of  this  paragraph. 

(9)  Subtract,  beginning  with  Class 
III  milk,  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  fluid  milk 
products  in  bulk  from  an  other  order 
plant,  in  excess  in  each  case,  of  similar 
transfers  to  the  same  plant,  that  were 
not  subtracted  pursuant  to  subpara¬ 
graph  (5)  (ii)  of  this  paragraph  pur¬ 
suant  to  the  following  procedure: 

i  i  >  Such  subtraction  shall  be  pro  rata 
to  whichever  of  the  following  represents 
the  higher  proportion  of  Class  III  milk 
and  Class  II  milk  combined; 

<a)  The  estimated  utilization  of  skim 
milk  in  each  class,  by  all  handlers,  as 


announced  for  the  month  pursuant  to 
§  1124.22(1) ;  or 

(b)  The  pounds  of  skim  milk  remain¬ 
ing  in  each  class  at  a  pool  plant(s)  of 
the  handler; 

(10)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  the 
pounds  of  skim  milk  received  from  pool 
plants  of  other  handlers  by  transfer  or 
diversion  according  to  the  classification 
assigned  pursuant  to  §  1124.44(a);  and 

(11)  If  the  remaining  pounds  of  skim 
milk  in  all  classes  exceed  the  pounds  of 
skim  milk  contained  in  milk  received 
from  producers,  and  from  cooperative 
associations  pursuant  to  §  1124.7(d), 
subtract  such  excess  from  the  remaining 
pounds  of  skim  milk  in  series  beginning 
with  Class  III  milk.  Any  amount  so  sub¬ 
tracted  shall  be  known  as  overage. 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section ;  and 

(c)  Combine  the  amounts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
into  one  total  for  each  class  and  deter¬ 
mine  the  weighted  average  butterfat 
content  of  producer  milk  in  each  class. 

Minimum  Prices 
§  1 1 24.50  Basic  Formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  huundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Wisconsin  and  Minnesota,  as  reported 
by  the  Department  for  the  month,  ad¬ 
justed  to  a  3.5  percent  basis  by  a  butter¬ 
fat  differential  rounded  to  the  nearest 
one-tenth  cent  computed  at  0.12  times 
the  butter  price.  The  basic  formula  price 
shall  be  rounded  to  the  nearest  full  cent. 
For  the  purpose  of  computing  Class  I 
prices  from  the  effective  date  hereof,  the 
basic  formula  price  shall  not  be  less  than 
$4.33. 

§  1124.51  Class  prices. 

Subject  to  the  provisions  of  §§  1124.52 
and  1124.53,  the  class  prices  per  hundred¬ 
weight  for  the  month  shall  be  computed 
as  follows: 

(a)  Class  I  milk.  For  the  first  18  months 
from  the  effective  date  of  this  section, 
the  Class  I  price  shall  be  the  basic  for¬ 
mula  price  for  the  preceding  month  plus 
$1.75,  plus  an  additional  20  cents; 

(b)  Class  II  milk.  The  Class  II  price 
shall  be  the  Class  III  price  for  the  month 
plus  25  cents;  and 

(c)  Class  III  milk.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month,  but  not  to  exceed  an  amount 
computed  as  follows: 

(1)  Multiply  by  4.2  the  simple  average 
of  the  daily  wholesale  selling  prices  (us¬ 
ing  the  midpoint  of  any  price  range  as 
one  price)  of  Grade  A  (92  score)  bulk 
creamery  butter  at  Chicago  as  reported 
by  the  Department  for  the  month; 

(2)  Multiply  by  8.2  the  Weighted  aver¬ 
age  of  carlot  prices  per  pound  of  nonfat 
dry  milk  solids,  spray  process,  for  human 
consumption,  f.o.b.  manufacturing  plants 
in  the  Chicago  area,  as  published  by  the 
Department  for  the  period  from  the  26th 
day  of  the  immediately  preceding  month 
through  the  25th  day  of  the  current 
month;  and 


(3)  From  the  sum  of  the  results  ar¬ 
rived  at  under  subparagraphs  (1)  and 
(2)  of  this  paragraph,  subtract  48  cents, 
and  round  to  the  nearest  cent. 

§  1124.52  Location  adjustment  to  han¬ 
dlers. 

(a)  For  producer  milk  and  other 
source  milk  (for  which  a  location  adjust¬ 
ment  is  applicable)  at  a  plant  not  located 
in  the  Oregon  portion  of  the  marketing 
area  (except  Umatilla  County),  or  in 
the  State  of  California  which  is  classi¬ 
fied  as  Class  I  milk  or  assigned  Class  I 
location  adjustment  credit  pursuant  to 
paragraph  (b)  of  this  section,  the  Class 
I  price  computed  pursuant  to  §  1124  51 
(a)  shall  be  reduced  by  the  following 
amounts: 

(1)  For  any  plant  located  in  Lewis, 
Pacific,  Benton,  Franklin,  Grant,  Yak¬ 
ima,  and  Walla  Walla  Counties,  Wash., 
and  Umatilla  County,  Oreg.,  20  cents; 

(2)  For  any  plant  (other  than  as  spec¬ 
ified  in  subparagraph  (1)  of  this  para¬ 
graph)  which  is  more  than  100  miles 
from  the  Multnomah  County  Courthouse 
in  Portland,  Oreg.,  by  shortest  hard¬ 
surfaced  highway  distance  as  determined 
by  the  market  administrator,  such  price 
shall  be  reduced  by  15  cents,  plus  an  addi¬ 
tional  1.5  cents  for  each  10  miles  or  frac¬ 
tion  thereof  that  such  distance  exceeds 
110  miles;  and 

(b)  For  purposes  of  calculating  such 
adjustment,  fluid  milk  products  received 
at  a  pool  distributing  plant  from  another 
pool  plant  shall  be  assigned  to  Class  I 
milk  at  the  transferee  plan,  in  that 
amount  which  is  in  excess  of  the  sum 
of  receipts  from  producers  and  coopera¬ 
tive  associations  pursuant  to  §  1124.7(d) 
and  the  pounds  assigned  as  Class  I  to 
receipts  from  other  order  plants  and 
unregulated  supply  plants.  Such  assign¬ 
ment  is  to  be  made  first  to  transferor 
plants  at  which  no  location  adjustment 
credit  is  applicable  and  then  in  sequence 
beginning  with  the  plant  at  which  the 
least  location  adjustment  would  apply. 

§  1  124.53  Butterfat  differential*  to  han¬ 
dlers. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  class  prices 
pursuant  to  §  1124.51  shall  be  increased 
or  decreased,  respectively,  for  each  one- 
tenth  of  1  percent  of  butterfat  by  the 
appropriate  rate,  rounded  in  each  case 
to  the  nearest  one-tenth  cent,  determined 
as  follows: 

(a)  Class  I  milk.  Multiply  by  0.12  the 
butter  price  described  in  subparagraph 
(c)(1)  of  §1124.51  for  the  preceding 
month ; 

(b)  Class  II  milk.  Multiply  by  0.115 
the  butter  price  described  in  subpara¬ 
graph  (c)  (1)  of  §  1124.51;  and 

(c)  Class  III  milk.  Multiply  by  0.115 
the  butter  price  described  in  subpara¬ 
graph  (c)(1)  of  §  1124.51. 

§  1 124.54  Use  of  equivalent  prices. 

If  for  any  reason  a  price  quotation  re¬ 
quired  by  this  order  for  computing  class 
prices  or  from  other  purposes  is  not  avail¬ 
able  in  the  manner  described,  the  market 
administrator  shall  use  a  price  deter¬ 
mined  by  the  Secretary  to  be  equivalent 
to  the  price  required. 
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Application  of  Provisions 
§  1124.60  Exemptions. 

Sections  1124.40  through  1124.46, 1124.- 
50  through  1124.54,  1124.70  through 
1124.72,  and  1124.80  through  1124.87 
shall  not  apply  to  a  producer-handler 
or  an  exempt  plant  described  in  para¬ 
graph  (a)  or  (b)  of  this  section: 

(a)  A  distributing  plant  operated  by 
a  Government  agency;  and 

( b>  Any  distributing  plant  from  which 
less  than  an  average  of  300  pounds  of 
Class  I  milk  per  day  is  disposed  of  in  the 
marketing  area  on  routes  during  the 
month. 

§  1124.61  Other  order  plants. 

The  provisions  of  this  order  shall  not 
apply  with  respect  to  the  operation  of 
any  plant  specified  in  paragraph  (a), 

(b) ,  or  (c)  of  this  section  except  that  the 
operator  shall,  with  respect  to  total  re¬ 
ceipts  of  skim  milk  and  butter  fat  at 
such  plant,  make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator  may 
request  and  allow  verification  of  such 
reports  by  the  market  administrator. 

(a)  A  plant  meeting  the  requirements 
of  §  1124.9(a)  which  also  meets  the  pool 
plant  requirements  of  another  Federal 
order  and  from  which,  the  Secretary  de¬ 
termines,  a  greater  quantity  of  Class  I 
milk,  except  filled  milk,  was  disposed  of 
during  the  month  in  such  other  Federal 
order  marketing  area  on  routes  than  was 
disposed  of  in  this  marketing  area  on 
routes,  except  that  if  such  plant  was 
subject  to  all  the  provisions  of  this  order 
in  the  immediately  preceding  month,  it 
shall  continue  to  be  subject  to  all  the 
provisions  of  this  order  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  Class  I  milk  disposition 
on  routes  is  made  in  such  other  market¬ 
ing  area  unless,  notwithstanding  the  pro¬ 
visions  of  this  paragraph,  it  is  regulated 
under  such  other  order; 

(b)  A  plant  meeting  the  requirements 
of  §  1124.9(a)  which  also  meets  the  pool 
plant  requirements  of  another  Federal 
order  on  the  basis  of  route  distribution 
in  such  other  marketing  area,  and  from 
which  the  Secretary  determines  a  greater 
quantity  of  Class  I  milk,  except  filled 
milk,  is  disposed  of  during  the  month 
in  this  marketing  area  on  routes  than  is 
so  disposed  of  in  such  other  marketing 
area,  but  which  plant  maintains  pooling 
status  for  the  month  under  such  other 
Federal  order; 

(c>  A  plant  meeting  the  requirements 
of  §  1124.9(b)  which  also  meets  the  pool 
plant  requirements  of  another  Federal 
order  and  from  which  greater  shipments, 
except  filled  milk,  are  made  during  the 
month  to  plants  regulated  under  such 
other  order  than  are  made  to  plants 
regulated  under  this  order. 

§  1124.62  Obligations  of  handler  oper¬ 
ating  a  partially  regulated  distribut¬ 
ing  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  to 
the  market  administrator  for  the  pro¬ 
ducer-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 


either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
§§  1124.30  and  1124.31(b)  the  inferma- 
tion  necessary  to  compute  the  amount 
specified  in  paragraph  (a)  of  this  sec¬ 
tion,  he  shall  pay  the  amount  computed 
pursuant  to  paragraph  (b)  of  this 
section. 

(a)  An  amount  computed  as  follows: 

(1)  (i)  The  obligation  that  would 

have  been  computed  pursuant  to  §  1124.70 
at  such  plant  shall  be  determined  as 
though  such  plant  were  a  pool  plant.  For 
purposes  of  such  computation,  receipts 
at  such  nonpool  plant  from  a  pool  plant 
or  an  other  order  plant  shall  be  as¬ 
signed  to  the  utilization  at  which  classi¬ 
fied  at  the  pool  plant  or  other  order 
plant  and  transfers  from  such  nonpool 
plant  to  a  pool  plant  or  an  other  order 
plant  shall  be  classified  as  Class  in  (or 
Class  II)  milk  if  allocated  to  such  class 
at  the  pool  plant  or  other  order  plant 
and  be  valued  at  the  uniform  price  of 
the  respective  order  if  so  allocated  to 
Class  I  milk,  except  that  reconstituted 
skim  milk  in  filled  milk  should  be  valued 
at  the  Class  III  price.  There  shall  be  in¬ 
cluded  in  the  obligation  so  computed  a 
charge  in  the  amount  specified  in  §  1124.- 
70(e)  and  a  credit  in  the  amount  speci¬ 
fied  in  §  1124.81(b)  with  respect  to  re¬ 
ceipts  from  an  unregulated  supply  plant, 
except  that  the  credit  for  receipts  of  re¬ 
constituted  skim  milk  in  filled  milk  shall 
be  at  the  Class  III  price,  unless  an  obliga¬ 
tion  with  respect  to  such  plant  is  com¬ 
puted  as  specified  in  subdivision  (ii)  of 
this  subparagraph; 

(ii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant 
to  §§  1124.30  and  1124.31(b)  similar  re¬ 
ports  with  respect  to  the  operations  of 
any  other  nonpool  plant  which  serves  as 
a  supply  plant  for  such  partially  regu¬ 
lated  distributing  plant  by  shipments  to 
such  plant  during  the  month  equivalent 
to  the  requirements  of  §  1124.8(b),  with 
agreement  of  the  operator  of  such  plant 
that  the  market  administrator  may  ex¬ 
amine  the  books  and  records  of  such 
plant  for  purposes  of  verification  of  such 
reports,  there  will  be  added  the  amount 
of  the  obligation  computed  at  such  non¬ 
pool  supply  plant  in  the  same  manner 
and  subject  to  the  same  conditions  as  for 
the  partially  regulated  distributing 
plant; 

(2)  From  this  obligation  there  will  be 
deducted  the  sum  of: 

(i)  The  gross  payments  made  by  such 
handler  for  Grade  A  milk  received  dur¬ 
ing  the  month  from  dairy  farmers  at 
such  plant  and  like  payments  made  by 
the  operator  of  a  supply  plant(s)  in¬ 
cluded  in  the  computations  pursuant  to 
subparagraph  (1)  of  this  paragraph; 
and 

(ii)  Any  payments  to  the  producer- 
settlement  fund  of  another  order  under 
which  such  plant  is  also  a  partially  regu¬ 
lated  distributing  plant. 

(b)  An  amount  computed  as  follows: 

( 1 )  Determine  the  respective  amounts 
of  skim  milk  and  butterfat  disposed  of 


as  Class  I  milk  on  routes  in  the  market¬ 
ing  areas; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  as 
Class  I  milk  at  the  partially  regulated 
distributing  plant  from  pool  plants  and 
other  order  plants  except  that  deducted 
under  a  similar  provision  of  another 
order  issued  pursuant  to  the  Act; 

<3)  Deduct  the  quantity  of  reconsti¬ 
tuted  skim  milk  in  fluid  milk  products 
disposed  of  on  routes  in  the  marketing 
area; 

(4)  Combine  the  amounts  of  skim 
milk  and  butterfat  remaining  into  one 
total  and  determine  the  weighted  aver¬ 
age  butterfat  content;  and 

(5)  From  the  value  of  such  milk  at  the 
Class  I  price  applicable  at  the  location 
of  the  nonpool  plant  (not  to  be  less 
than  the  Class  III  price),  subtract  its 
value  at  the  uniform  price  applicable  at 
such  location  (not  to  be  less  than  the 
Class  III  price)  and  add  for  the  quan¬ 
tity  of  reconstituted  skim  milk  specified 
in  subparagraph  (3)  of  this  paragraph 
its  value  computed  at  the  location  of  the 
nonpool  plant  (not  to  be  less  than  the 
Class  III  price)  less  the  value  of  such 
skim  milk  at  the  Class  HI  price. 

§  1124.68  Payments  to  producers  under 

the  Oregon  base  plan. 

Notification  shall  be  given  by  the  mar¬ 
ket  administrator  to  producers  and  co¬ 
operative  associations  of  intent  to  make 
payment  of  producer  returns  at¬ 
tributable  to  producers  who  participate 
in  the  Oregon  Base  Plan  in  accordance 
with  §  1124.82(c)  (2).  Producers  who  par¬ 
ticipate  in  the  Oregon  Base  Plan  shall  be 
identified  as  follows: 

(a)  Any  producer  whose  farm  is  lo¬ 
cated  in  Oregon  and  whose  milk  is  re¬ 
ceived  at  a  plant  located  in  Oregon  un¬ 
less  such  producer  notifies  the  market 
administrator  in  writing  before  the  first 
day  of  any  month  for  which  he  first 
elects  to  receive  payment  at  the  appli¬ 
cable  uniform  price(s) ; 

(b)  Any  producer  member  of  any  co¬ 
operative  association  licensed  or  operat¬ 
ing  in  Oregon  unless  such  cooperative 
association  notifies  the  market  adminis¬ 
trator  in  writing  before  the  first  day  of 
any  month  for  which  it  first  elects  to  re¬ 
ceive  payment  for  its  members’  milk  at 
the  applicable  uniform  price(s) ;  and 

(c)  Any  producer  whose  farm  is  lo¬ 
cated  outside  Oregon  but  whose  milk  is 
received  at  a  plant .  located  in  Oregon, 
or  whose  milk  is  sold  through  an  Oregon 
licensed  handler,  and  whose  voluntary 
participation  in  the  Oregon  base  plan  is 
evidenced  by  a  written  agreement  be¬ 
tween  such  producer  and  such  handler, 
unless  such  producer  notifies  the  Market 
Administrator  before  the  first  day  of  any 
month  for  which  he  first  elects  to  receive 
payment  at  the  applicable  uniform 
price  (s) . 

Determination  of  Uniform  Prices 

§  1124.70  Computation  of  the  net  pool 
obligation  of  each  pool  handler. 

The  net  pool  obligation  of  each  han¬ 
dler  pursuant  to  §  1124.7  (a),  (c),  and 

(d)  during  each  month  shall  be  a  sum 
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of  money  computed  by  the  market  ad¬ 
ministrator  as  follows: 

(a)  Multiply  the  quantity  of  pro¬ 
ducer  milk  in  each  class,  as  computed 
pursuant  to  §  1124.46(c) ,  by  the  appli¬ 
cable  class  prices  (adjusted  pursuant  to 
§§  1124.52  and  1124.53); 

(b)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1124.46(a)  (11)  and  the  corresponding 
step  of  §  1124.46(b),  by  the  applicable 
class  prices; 

(c)  Add  the  amounts  computed  under 
subparagraphs  (1),  (2),  and  (3)  of  tills 
paragraph; 

(1)  Multiply  the  difference  between 
the  appropriate  Class  III  price  for  the 
preceding  month  and  the  appropriate 
Class  I  price  for  the  current  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  milk 
pursuant  to  §  1124.46(a)  (6)  and  the 
corresponding  step  of  §  1124.46(b),  for 
the  current  month; 

(2)  Multiply  the  difference  between 
the  appropriate  Class  III  price  for  the 
preceding  month  and  the  appropriate 
Class  II  price  for  the  current  month  by 
the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  II  milk 
pursuant  to  §  1124.46(a)  (6)  and  the 
corresponding  step  of  1  1124.46(b),  for 
the  current  month,  or  the  hundred¬ 
weight  of  skim  milk  and  butterfat  re¬ 
maining  in  Class  III  milk  after  the  cal¬ 
culation  pursuant  to  §  1124.46(a)  (9) 
and  the  corresponding  step  of  §  1124.46 
(b),  for  the  preceding  month,  less  the 
hundredweight  used  in  the  computation 
pursuant  to  subparagraph  (1)  of  this 
paragraph,  whichever  is  less;  and 

(3)  Multiply  the  difference  between 
the  appropriate  Class  I  price  for  the  pre¬ 
ceding  month  and  the  appropriate  Class 
I  price  for  the  current  month  by  the 
hundredweight  of  skim  milk  and  butter¬ 
fat  subtracted  from  Class  I  milk  pur¬ 
suant  to  §  1124.46(a)  (tf)  and  the  corre¬ 
sponding  step  of  §  1124.46(b).  If  the 
Class  I  price  for  the  current  month  is 
less  than  the  Class  I  price  for  the  pre¬ 
ceding  month  the  result  shall  be  a  minus 
amount. 

(d)  Add  an  amount  equal  to  the  dif¬ 
ference  between  the  value  at  the  Class  I 
price  applicable  to  the  pool  plant  and  the 
value  at  the  Class  III  price,  with  respect 
to  skim  milk  and  butterfat  in  other 
source  milk  subtracted  from  Class  I  milk 
pursuant  to  §  1124.46(a)  (4)  and  the  cor¬ 
responding  step  of  §  1124.46(b)  except 
that  for  receipts  of  fluid  milk  products 
assigned  to  Class  I  pursuant  to  §  1124.46 

(a)  (4)  (ii)  (b)  the  Class  I  price  should 
be  adjusted  to  the  location  of  the  trans¬ 
feror  plant:  and 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  loca¬ 
tion  of  the  nearest  nonpool  plant  (s)  from 
which  an  equivalent  weight  was  received 
(but  the  adjusted  price  not  to  be  less 
than  the  Class  III  price) ,  with  respect  to 
skim  milk  and  butterfat  subtracted  from 
Class  I  milk  pursuant  to  §  1124.46(a)  <8) 
and  the  corresponding  step  of  §  1124.46 

(b) . 


§  1124.71  Compulation  of  uniform  and 
weighted  average  prices. 

For  each  month  the  market  adminis¬ 
trator  shall  compute  the  uniform  and 
weighted  average  prices  per  hundred¬ 
weight  of  milk  as  follows: 

(а)  (1>  Combine  into  one  total  the 
values  computed  pursuant  to  §  1124.70 
for  all  handlers  who  filed  the  reports 
prescribed  by  §  1124.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1124.81  for  the  preceding  month; 

(2)  Add  an  amount  equal  to  the  total 
value  of  the  location  differentials  com¬ 
puted  pursuant  to  §  1124.83; 

(3)  Subtract,  if  the  average  butterfat 
content  of  the  milk  specified  in  para¬ 
graph  (1)  of  this  section  is  more  than 
3.5  percent,  or  add,  if  such  butterfat  con¬ 
tent  is  less  than  3.5  percent,  an  amount 
computed  by  multiplying  the  amount  by 
which  the  average  butterfat  content  of 
such  milk  varies  from  3.5  percent  by  the 
butterfat  differential  computed  pursuant 
to  §  1124.84  and  multiplying  the  result 
by  the  total  hundredweight  of  such  milk; 

(4)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

( 5 )  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(i)  The  total  hundredweight  of  pro¬ 
ducer  milk ;  and 

(ii)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1124.70(e) ;  and 

(б)  Subtract  not  less  than  4  cents 
nor  more  than  5  cents.  The  result  shall 
be  the  “weighted  average  price.”  The  re¬ 
sult  shall  also  be  the  “uniform  price” 
per  hundredweight  of  producer  milk  of 
3.5  percent  butterfat  content  delivered 
to  plants  at  which  no  location  differential 
is  applicable. 

Payments  for  Milk 
§  1124.80  Producer-settlement  fund. 

(a)  The  market  administrator  shall 
establish  and  maintain  a  separate  fluid 
known  as  the  “producer-settlement 
fund.” 

(b)  All  payments  made  by  handlers 
pursuant  to  §  1124.62  (a)  and  (b)  and 
§  1124.81  sthall  be  deposited  in  the  fund 
and  all  payments  made  pursuant  to 
§  1124.82  shall  be  made  out  of  such  fund. 

§1124.81  Payments  to  the  producer- 
settlement  fund. 

On  or  before  the  16th  day  after  the 
end  of  each  month,  each  handler  shall 
pay  to  the  market  administrator  his  net 
pool  obligation  computed  pursuant  to 
§  1124.70,  less: 

(a)  The  amount  of  the  deductions  and 
payments  authorized  by  individual  pro¬ 
ducers  or  cooperative  association  which 
are  itemized  on  the  handler’s  producer 
payroll;  and 

(b)  (1)  The  value  at  the  weighted 
average  price  computed  pursuant  to 
§  1124.71(a)  applicable  at  the  location 
of  the  plant(s)  from  which  received  (not 
to  be  less  than  the  Class  III  price)  with 
respect  to  other  source  milk  for  which 
values  are  computed  pursuant  to 
§  1124.70(e). 


(2)  In  the  calculation  of  the  total 
amount  of  the  deductions  and  charges  to 
be  subtracted,  the  deductions  and 
charges  to  be  considered  with  respect  to 
each  individual  producer  shall  not  be 
greater  than  the  total  value  of  the  milk 
received  from  such  producer. 

§  1 124.82  Payments  front  the  producer- 
settlement  fund. 

(a)  The  market  administrator  shall 
compute  the  payment  due  each  producer 
for  milk  received  during  the  month  from 
such  producer  by  a  handler  (s)  who  made 
the  payments  for  such  month  pursuant 
to  §  1124.81  by  multiplying  the  hundred¬ 
weight  of  such  milk  by  the  appropriate 
uniform  price (s)  computed  pursuant  to 
§  1124.71  (a)  or  (b),  whichever  is  appli¬ 
cable,  adjusted  by  the  location  differ¬ 
ential  pursuant  to  §  1124.83  and  the 
butterfat  differential  pursuant  to 
§  1124.84,  and  less  any  charges  or  deduc¬ 
tions  made  pursuant  to  §  1124.81(a). 

(b)  On  or  before  the  20th  day  after 
the  end  of  each  month  the  market  ad¬ 
ministrator  shall  pay  direct  to  each  pro¬ 
ducer  who  has  not  authorized  a  coopera¬ 
tive  association  to  receive  payment  for 
such  producer  or  for  milk  not  subject 
to  the  Oregon  Base  Plan  pursuant  to 
§  1124.68,  the  amount  of  the  payment 
calculated  for  such  producer  pursuant 
to  paragraph  (a)  of  this  section  subject 
to  the  provisions  of  §  1124.86. 

(c)  On  or  before  the  18th  day  after 
the  end  of  each  month,  the  market  ad¬ 
ministrator,  subject  to  the  provisions  of 
§  1124.86,  shall  pay: 

(1)  To  each  cooperative  association 
authorized  to  receive  payments  due  pro¬ 
ducers  who  market  their  milk  through 
such  cooperative  association,  and  which 
is  not  subject  to  the  Oregon  Base  Plan 
pursuant  to  §  1124.68,  an  amount  equal  to 
the  aggregate  of  the  payments  calcu¬ 
lated  pursuant  to  paragraph  (a)  of  this 
section  for  all  producers  certified  to  the 
market  administrator  by  such  coopera¬ 
tive  association  as  having  authorized 
such  cooperative  association  to  receive 
such  payments;  and 

(2)  To  the  Director,  Milk  Audit  and 
Stabilization  Division,  Oregon  State  De¬ 
partment  of  Agriculture,  for  each  pro¬ 
ducer  and  cooperative  association  for 
milk  subject  to  the  Oregon  Base  Plan 
pursuant  to  §  1124.68,  the  aggregate  of 
the  payments  otherwise  due  such  indi¬ 
vidual  producers  and  cooperative  as¬ 
sociations  pursuant  to  paragraph  (b) 
and  subparagraph  (c)  (1)  of  this  section. 

§  1124.83  Locution  differentials  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  In  making  payments  pursuant  to 
§  1124.82,  the  market  administrator 
shall  reduce  the  uniform  price  computed 
pursuant  to  §  1124.71(a)  by  the  location 
differential  applicable  at  the  location  of 
the  plant  at  which  such  milk  was  first 
physically  received  from  producers  and 
the  uniform  price  of  producer  milk  di¬ 
verted  to  a  nonpool  plant  according  to 
the  location  of  the  nonpool  plant,  each 
at  the  rates  set  forth  in  §  1124.52;  and 

(b)  For  the  purpose  of  computation 
pursuant  to  §  1124.81(b)  the  prices  shall 
be  adjusted  at  the  rates  set  forth  in 
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1  1124.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received. 

§  1121.84  Butterfat  differential  to  pro¬ 
ducers. 

In  making  payments  pursuant  to 
§  1124.82  the  applicable  prices  shall  be 
increased  or  decreased  for  each  one- 
tenth  of  1  percent  that  the  butterfat  con¬ 
tent  of  the  producer’s  milk  is  above  or 
below  3.5  percent,  respectively  at  the 
rate  determined  by  multiplying  the 
pounds  of  butterfat  in  producer  milk 
allocated  to  each  class  pursuant  to 
§  1124.46  by  the  butterfat  differential  for 
such  class,  dividing  the  sum  of  such 
values  by  the  pounds  of  such  butterfat 
and  rounding  the  resultant  figure  to  the 
nearest  one-tenth  cent. 

§  1124.85  Adjustment  of  accounts. 

(a)  Whenever  audit  by  the  market 
administrator  of  any  handler’s  reports, 
books,  records,  or  accounts  or  other  veri¬ 
fication  discloses  errors  resulting  in 
moneys  due  a  producer,  a  cooperative 
association  or  the  market  administrator 
from  such  handler  or  due  such  handler 
from  the  market  administrator,  the  mar¬ 
ket  administrator  shall  promptly  notify 
such  handler  of  any  amount  so  due  and 
payment  thereof  shall  be  made  on  or 
before  the  next  date  for  making  pay¬ 
ments  as  set  forth  in  the  provisions  un¬ 
der  which  such  error  occurred. 

(b)  Any  unpaid  obligation  of  a  han¬ 
dler  pursuant  to  §§  1124.81,  1124.86,  and 
1124.87  or  paragraph  (a)  of  this  section 
including  obligation  incurred  under  this 
paragraph,  shall  be  increased  one-half 
of  1  percent  on  the  1st  day  of  the  month 
next  following  the  due  date  of  such  obli¬ 
gation  and  at  a  similar  rate  on  the  1st 
day  of  each  month  thereafter  until  such 
obligation  is  paid. 

§1124.86  Marketing  services. 

(a)  In  making  payments  to  producers 
pursuant  to  §  1124.82,  the  market  ad¬ 
ministrator  shall  deduct  6  cents  per 
hundredweight,  or  such  lesser  amount 
as  may  be  prescribed  by  the  Secretary, 
with  respect  to  the  milk  of  producers  (ex¬ 
cept  the  own  production  of  a  handler) 
for  whom  the  marketing  services  set 
forth  in  paragraph  (b)  are  not  being 
performed  by  a  cooperative  association. 

(b)  The  monies  retained  by  the  mar¬ 
ket  administrator  pursuant  to  paragraph 
(a)  of  this  section  shall  be  expended  by 
the  market  administrator  for  market 
information  and  for  the  verification  of 
weights,  samples  and  tests  of  milk  of 
producers  for  whom  a  cooperative  as¬ 
sociation  is  not  performing  the  same 
services  on  a  comparable  basis  as  de¬ 
termined  by  the  Secretary. 

§  1124.87  Expense  of  administration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order  each  han¬ 
dler  shall  pay  to  the  market  adminis¬ 
trator  on  or  before  the  16th  day  after 
the  end  of  the  month  4  cents  per  hun¬ 
dredweight,  or  such  lesser  amount  as  the 
Secretary  may  prescribe,  with  respect  to: 

(a)  Producer  milk  including  a  han¬ 
dler’s  own  production; 

(b)  Other  source  milk  allocated  to 
Class  I  milk  pursuant  to  §  1124.46(a) 


(4)  and  (8)  and  the  corresponding  steps 
of  §  1124.46(b);  and 

(c)  Class  I  milk  disposed  of  from  a 
partially  regulated  distributing  plant 
in  the  marketing  area  on  routes  that  ex¬ 
ceeds  Class  ' I  milk  received  during  the 
month  at  such  plant  from  pool  plants 
and  other  order  plants. 

§  112  4.88  Termination  of  obligution. 

The  provisions  of  this  section  shall 
apply  to  any  obligation  under  this  order 
for  the  payment  of  money. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  order  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section  terminate  2  years  after  the  last 
day  of  the  month  during  which  the  mar¬ 
ket  administrator  received  the  han¬ 
dler’s  utilization  report  on  the  skim  milk 
and  butterfat  involved  in  such  obligation 
unless  within  such  2 -year  period  the 
market  administrator  notifies  the  han¬ 
dler  in  writing  that  such  money  is  due 
and  payable.  Service  of  such  notice  shall 
be  complete  upon  mailing  to  the  han¬ 
dler’s  last  known  address,  and  it  shall 
contain,  but  need  not  be  limited  to,  the 
following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  months  during  which  the 
skim  milk  and  butterfat,  with  respect 
to  which  the  obligation  exists,  were  re¬ 
ceived  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  a  cooperative 
association,  the  names  of  such  producer 
or  cooperative  association,  or  if  the  ob¬ 
ligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid; 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this  or¬ 
der,  to  make  available  to  the  market 
administrator  or  his  representatives  all 
books  and  records  required  by  this  order 
to  be  made  available,  the  market  admin¬ 
istrator  may  within  the  2-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing 
of  such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  2 -year  period  with  respect  to  such 
obligation  shall  not  begin  to  rim  until 
the  1st  day  of  the  month  following  the 
month  during  which  all  such  books  and 
records  pertaining  to  such  obligations 
are  made  available  to  the  market  admin¬ 
istrator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
a  handler’s  obligation  under  this  order 
to  pay  money  shall  not  be  terminated 
with  respect  to  any  transaction  involving 
fraud,  or  willful  concealment  of  a  fact, 
material  to  the  obligation,  on  the  part 
of  the  handler  against  whom  the  obliga¬ 
tion  is  sought  to  be  imposed;  and 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims 
to  be  due  him  under  the  terms  of  this 
order  shall  terminate  2  years  after  the 
end  of  the  month  during  which  the  skim 
milk  and  butterfat  involved  in  the  claim 
were  received  if  an  underpayment  is 
claimed  or  2  years  after  the  end  of  the 
month  during  which  the  payment  (in¬ 
cluding  deduction  or  offset  by  the  market 


administrator)  was  made  by  the  handler 
if  a  refund  on  such  payment  is  claimed, 
unless  such  handler,  within  the  appli¬ 
cable  period  of  time,  files  pursuant  to 
section  8c  (15)  (A)  of  the  Act,  a  petition 
claiming  such  money. 

Effective  Time,  Suspension,  or 
Termination 

§  1  12  4.90  Effective  time. 

The  provisions  of  this  order  or  any 
amendment  thereto,  shall  become  effec¬ 
tive  at  such  time  as  the  Secretary  may 
declare  and  shall  continue  in  force  until 
suspended  or  terminated. 

§  1124.91  Suspension  or  termination. 

The  Secretary  shall,  whenever  he  finds 
that  this  order  or  any  provision  of  this 
order  obstructs  or  does  not  tend  to  ef¬ 
fectuate  the  declared  policy  of  the  Act, 
terminate  or  suspend  this  order  or  such 
provision  of  this  order.  This  order  shall 
terminate  in  any  event  whenever  the  pro¬ 
visions  of  the  Act  authorizing  it  cease  to 
be  in  effect. 

§  1124.92  Continuing  obligations. 

If  upon  the  suspension  or  termination 
of  any  or  all  provisions  of  this  order,  or 
any  amendment  thereto,  there  are  any 
obligations  thereunder,  the  final  accrual 
or  ascertainment  of  which  requires  fur¬ 
ther  acts  by  any  person  (including  the 
market  administrator) ,  such  further  acts 
shall  be  performed  notwithstanding  such 
suspension  or  termination. 

§  1124.93  Liquidation. 

(a)  Upon  the  suspension  or  termina¬ 
tion  of  any  or  all  provisions  of  this  order, 
the  market  administrator,  or  such  other 
liquidating  agent  as  the  Secretary  may 
designate,  shall  if  so  directed  by  the  Sec¬ 
retary,  liquidate  the  business  of  the  mar¬ 
ket  administrator’s  office,  dispose  of  all 
property  in  his  possession  or  control,  in¬ 
cluding  accounts  receivable,  and  execute 
and  deliver  all  assignments  or  other  in¬ 
struments  necessary  or  appropriate  to 
effectuate  any  such  disposition;  and 

(b)  If  a  liquidating  agent  is  so  desig¬ 
nated,  all  assets,  books  and  records  of  the 
market  administrator  shall  be  trans¬ 
ferred  promptly  to  such  liquidating  agent. 
If  upon  such  liquidation,  the  funds  on 
hand  exceed  the  amounts  required  to  pay 
outstanding  obligations  of  the  office  of 
the  market  administrator  and  to  pay 
necessary  expenses  of  liquidating  and 
distribution,  such  excess  shall  be  dis¬ 
tributed  to  contributing  handlers  and 
producers  in  an  equitable  manner. 

Miscellaneous  Provisions 
§  1124.100  Agents. 

The  Secretary  may,  by  designation  in 
writing,  name  any  officer  or  employee 
of  the  United  States  to  act  as  his  agent 
and  representative  in  connection  with 
any  of  the  provisions  of  this  order. 

§  1124.101  Separability  of  provisions. 

If  any  provision  of  this  order  or  its 
application  to  any  person  or  circum¬ 
stances,  is  held  invalid,  the  application  of 
such  provisions,  and  of  the  remaining 
provisions  of  this  order,  to  other  persons 
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or  circumstances  shall  not  be  affected 
thereby. 

Base  and  excess  plan.  The  following 
provisions  are  necessary  to  effectuate 
a  base  and  excess  plan  in  the  order.  If 
approved  by  producers  voting  individu¬ 
ally  in  a  separate  referendum,  they  will 
be  added  to  the  preceding  order  provi¬ 
sions,  or  substituted  for  such  order  pro¬ 
visions,  as  specified  below : 

1.  Section  1124.19  is  added  and  reads 
as  follows: 

§  1124.19  Base,  l»a>o  milk,  and  excess 
milk. 

i  a)  “Base"  means  a  quantity  of  milk 
expressed  in  pounds  per  day  or  per 
month,  computed  pursuant  to  §  1124.65 

(a)  and  (b) ,  respectively. 

(b)  “Base  milk’’  means  milk  delivered 
by  a  producer  during  the  month  which 
is  not  in  excess  of : 

( 1 )  His  daily  base  computed  pursuant 
to  §  1124.65(a)  multiplied  by  the  num¬ 
ber  of  days  of  delivery  in  such  month;  or 

(2)  His  monthly  base  computed  pur¬ 
suant  to  §  1124.65(b):  Provided,  That 
with  respect  to  any  producer  with 
“every-other-day”  delivery  the  days  of 
nondelivery  shall  be  considered  as  days 
of  delivery  for  the  purposes  of  this  sec¬ 
tion  and  of  §  1124.65(a) . 

(c)  “Excess  milk"  means  any  delivery 
by  a  producer  in  excess  of  base  milk. 

2.  In  §  1124.30(a),  the  text  of  sub- 
paragraph  (1)  which  precedes  sub¬ 
division  (i)  is  revised  to  read  as  follows: 

§  1 124.30  Reports  of  receipts  and  utili- 
zation. 

***** 

(a)  »  *  * 

(1)  The  receipts  of  milk  and  the 
pounds  of  butterfat  contained  therein  in¬ 
cluding  the  total  quantities  of  base  milk 
and  excess  milk. 

***** 

3.  In  §  1124.31(a),  subparagraph  « 4 » 
is  added  to  read  as  follows: 

§1124.31  Payroll  reports. 

***** 

(a)  *  *  * 

(4)  The  pounds  of  base  milk  and  the 
pounds  of  excess  milk  for  each  producer. 

4.  The  following  centerhead  is  added 
after  §  1124.62  and  §§  1124.65,  1124.66, 
and  1124.67  are  added  and  read  as 
follows: 

Determination  of  Base 

§  1124.65  Computation  of  producer 
bases. 

Subject  to  the  rules  set  forth  in 
§  1124.66,  the  market  administrator  shall 
determine  bases  for  producers  in  the 
manner  provided  in  paragraphs  (a)  and 
<b)  of  this  section: 

(a>  The  daily  base  of  each  producer 
whose  milk  was  received  at  a  pool 
plant<s)  or  diverted  as  producer  milk 
from  a  pool  plant  on  not  less  than  one 
hundred  twenty  (120)  days  during  the 
months  of  August  through  December, 
inclusive,  shall  be  an  amount  computed 
by  dividing  such  producer’s  total  pounds 
of  milk  delivered  in  such  5-month  period 
by  the  number  of  days  from  the  date 


of  his  first  delivery  to  the  end  of  such 
5-month  period.  The  base  so  computed, 
which  shall  be  recomputed  each  year, 
shall  become  effective  on  the  first  day 
of  February  next  following  and  shall 
remain  in  effect  through  the  month  of 
January  of  the  next  succeeding  year: 
Provided,  That  for  any  dairy  farmer: 

(1)  For  whom  information  concerning 
deliveries  during  the  base-earning  period 
is  available  to  the  market  administra¬ 
tor  and  who  becomes  a  producer  as  a 
result  of  the  plant  to  which  his  milk  was 
delivered  during  the  base-earning  period 
subsequently  being  qualified  as  a  pool 
plant  a  daily  base  shall  be  computed  pur¬ 
suant  to  this  paragraph;  and 

(2)  Who  has  a  producer-handler  dur¬ 
ing  the  base-earning  period  his  base  shall 
be  the  daily  average  of  his  own  produc¬ 
tion  of  milk  for  120  days  or  more  during 
the  base-earning  period. 

(b)  Any  producer  who  is  not  eligible 
to  receive  a  base  computed  pursuant  to 
paragraph  (a)  of  this  section,  shall  have 
a  monthly  base  computed  by  multiplying 
his  deliveries  to  a  pool  plant(s)  during 
the  month  by  the  appropriate  monthly 
percentage  in  the  following  table : 


January  ..  . 

...  70 

July - 

..  55 

February  _ 

70 

August  _ _ 

..  60 

March  _ _ 

...  65 

September  — 

..  60 

April _ 

55 

October  - 

..  65 

May _ 

...  45 

November _ 

-.  70 

June  .  - 

...  50 

December  _ 

..  70 

§  1124.66  Base  rules. 

The  following  rules  shall  be  observed 
in  the  determination  of  bases: 

<a)  A  base  may  be  transferred  upon 
written  notice  to  the  market  administra¬ 
tor  on  or  before  the  last  day  of  the  month 
of  transfer,  but  under  the  following  cir¬ 
cumstances  only:  If  a  producer  who 
earned  a  base  pursuant  to  §  1124.65(a) 
sells,  leases,  or  otherwise  conveys  his  herd 
to  another  producer,  the  latter  may  re¬ 
ceive  the  transferor’s  base,  pursuant  to 
the  conveyance,  and  utilize  such  base  for 
the  remainder  of  the  period  for  which 
such  base  is  effective  pursuant  to 
§  1124  65(a),  subject  to  the  following 
conditions : 

( 1 )  Such  base  shall  apply  to  deliveries 
of  milk  by  the  transferee  producer  from 
the  same  herd  only : 

•  2)  If  such  conveyance  takes  place 
subsequent  to  August  1  of  any  year,  all 
milk  delivered  to  a  pool  plant (s)  between 
August  1  and  the  last  day  of  the  base¬ 
earning  period  as  specified  in  §  1124.65 
•  a),  inclusive,  from  the  same  herd 
( whether  by  the  transferor  or  transferee 
producer)  shall  be  utilized  in  computing 
the  base  of  the  transferee  producer  pur¬ 
suant  to  §  1124.65(a) ; 

(3)  It  is  established  to  the  satisfaction 
of  the  market  administrator  that  the 
conveyance  of  the  herd  was  bona  fide 
and  not  for  the  purpose  of  evading  any 
provision  of  this  order;  and 

(4)  Notwithstanding  subparagraphs 
(1)  and  (2)  of  this  paragraph,  but  in 
compliance  with  subparagraph  (3)  of 
this  paragraph: 

(i)  A  base,  whether  earned  pursuant 
to  §  1124.65(a)  or  received  by  transfer, 
may  be  transferred  to  a  member  of  a 
baseholder's  immediate  family;  and 


(ii)  In  the  case  of  a  baseholder’s 
death,  a  base  earned  pursuant  to 
§  1124.65(a)  by  the  baseholder  or  by  a 
member  of  his  immediate  family  may  be 
further  transferred  to  an  outside  party: 
Provided,  That  for  purposes  of  this  sub- 
paragraph  a  transfer  to  an  estate  shall 
not  be  considered  as  a  transfer  to  an 
outside  party. 

(b)  A  producer  who  ceases  deliveries 
to  a  pool  plant  for  more  than  45  days 
shall  lose  his  base  if  computed  pursuant 
to  §  1124.65(a)  and  if  he  resumes  deliv¬ 
eries  to  such  a  plant  he  shall  be  paid  on 
a  base  determined  pursuant  to  §  1124.65 
(b)  until  he  can  establish  a  new  base  in 
the  manner  provided  in  §  1124.65(a). 

(c)  By  notifying  the  market  adminis¬ 
trator  in  writing  on  or  before  the  15th 
day  of  any  month,  a  producer  holding  a 
base  established  pursuant  to  §  1124.65 
(a)  may  relinquish  such  base  by  cancel¬ 
lation.  Such  producer’s  base  shall  be 
computed  in  the  manner  provided  by 
§  1124.65(b)  and  shall  be  effective  from 
the  first  day  of  the  month  in  which  notice 
is  received  by  the  market  administrator 
until  the  close  of  the  period,  pursuant  to 
§  1124.65(a),  for  wThich  such  base  was 
computed. 

<d)  On  or  before  February  15  of  each 
year  notice  of  the  amount  of  each  pro¬ 
ducer’s  base  shall  be  given  by  the  market 
administrator  to  the  producer,  to  the 
handler  receiving  such  producer’s  milk 
and  to  the  cooperative  association  of 
which  the  producer  is  a  member.  Each 
handler,  following  receipt  of  such  notice, 
shall  promptly  post  in  a  conspicuous 
place  at  each  of  his  plants  a  list  or  lists 
showing  the  base  of  each  producer  whose 
milk  is  received  at  such  plant. 

(e)  If  a  producer  operates  more  than 
one  farm  he  shall  establish  a  separate 
base  with  respect  to  producer  milk  de¬ 
livered  from  each  such  farm. 

(f)  Only  producers  as  defined  in 
5  1124.11  may  establish  or  earn  a  base 
pursuant  to  the  provisions  of  §  1124.65, 
and  only  one  base  shall  be  allotted  with 
respect  to  milk  produced  by  one  or  more 
persons  where  the  land,  buildings,  and 
equipment  used  are  jointly  owned  or 
operated. 

5.  In  §1124.71,  paragraph  (a»(6»  is 
revised  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 

§  1124.71  Computation  of  uniform  and 
weighted  average  prices. 
***** 

•a)  *  *  * 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  result  shall  be  the 
“weighted  average  price.”  For  all  months 
prior  to  February  1970,  the  result  shall 
also  be  the  “uniform  price”  per  hundred¬ 
weight  of  producer  milk  of  3.5  percent 
butterfat  content  delivered  to  plants 
at  which  no  location  differential  is 
applicable. 

(b)  For  February  1970  and  all  subse¬ 
quent  months  the  market  administrator 
shall  compute  “uniform  prices”  for  base 
and  excess  milk  as  follows: 

(1)  From  the  net  amount  computed 
pursuant  to  paragraph  (a)  (1)  through 
(4)  of  this  section,  subtract  the 
following: 
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(1)  The  amount  computed  by  multi¬ 
plying  the  hundredweight  of  milk  spec¬ 
ified  in  paragraph  (a)  (5)  (ii)  of  this 
section  by  the  weighted  average  price; 

and 

(ii)  The  total  value  of  the  excess  milk 
computed  by  assigning  such  milk  in 
series  beginning  with  Class  III  to  the 
hundredweight  of  producer  milk  in  each 
class,  multiplying  the  quantities  of  milk 
so  assigned  to  each  class  by  the  respec¬ 
tive  class  prices  for  milk  containing  3.5 
percent  butterfat  content  and  adding 
together  the  resulting  amounts; 

(2)  Divide  the  net  amount  obtained  in 
subparagraph  (1)  of  this  paragraph  by 


the  total  hundredweight  of  base  milk 
and  subtract  not  less  than  4  cents  nor 
more  than  5  cents.  This  result  shall  be 
known  as  the  uniform  price  per  hundred¬ 
weight  of  base  milk  of  3.5  percent  butter- 
fat  content;  and 

(3)  Divide  the  amount  obtained  in 
subparagraph  (1)  (ii)  of  this  paragraph 
by  the  total  hundredweight  of  excess 
milk  and  subtract  any  fractional  part  of 
1  cent.  This  result  shall  be  known  as 
the  uniform  prico  per  hundredweight  of 
excess  milk  of  3.5  percent  butterfat 
content. 

6.  In  §  1124.83,  the  following  language 
is  substituted  for  paragraph  (a) : 


§  1124.83  Location  differentials  to  pro¬ 
ducers  and  on  nonpool  milk. 

(a)  In  making  payments  pursuant  to 
§  1124.82  the  market  administrator  shall 
reduce  the  uniform  price  computed  pur¬ 
suant  to  §  1124.71(a)  and  the  uniform 
price  for  base  milk  computed  pursuant 
to  §  1124.71(b)  (2)  by  the  location  differ¬ 
ential  applicable  at  the  plant  where  such 
milk  was  first  physically  received  from 
producers,  and  the  uniform  prices  of  pro¬ 
ducer  milk  diverted  to  a  nonpool  plant 
according  to  the  location  of  the  nonpool 
plant,  each  at  the  rates  set  forth  in 
§  1124.52;  and 

[F.R.  Doc.  69-12934;  Filed,  Oct.  30,  1969; 

8:45  a.m..] 
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